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L PURPOSE

The Redevelopment Agency of the City of Sunnyvale (the "Agency") has prepared, and
the City Council of the City of Sunnyvale (the "City Council") is considering for adoption the
Fourth Amendment to the Central Core Redevelopment Plan (the "Plan Amendment"). On
December 16, 2003, the Agency and the City Council conducted a duly noticed joint public
hearing on the Plan Amendment in accordance with the requirements of Health and Safety Code
Sections 33355 and 33361. At or prior to the joint public hearing, the Agency and the City
Council received certain written comments or objections to the Plan Amendment. Those written
comments or objections are listed in Part II and set forth in full in Appendix I of this document.

Health and Safety Code Section 33363 states:

"At the hour set in the notice required by Section 33361 Jor hearing objections,
the legislative body shall proceed to hear all written and oral objections. Before
adopting the Plan, the legislative body shall evaluate the report of the Agency, the
report and recommendation of the Planning Commission, and all evidence and
testimony for and against the adoption of the Plan and shall make written findings
in response to each written objection of an affected property owner or taxing
entity. The legislative body shall respond in writing to the written objections
received before or at the noticed hearing, including any extensions thereof,. and
may additionally respond to written objections that are received after the hearing.
The written responses shall describe the disposition of the issues raised. The
legislative body shall address the written objections in detail, giving reasons for
not accepting specified objections and suggestions. The legislative body shall
include a good-faith, reasoned analysis in its response and, for this purpose,
conclusionary statements unsupported by factual information shall not suffice."

This document constitutes the written findings and responses of the City Council, as the
legislative body of the City of Sunnyvale, prepared and adopted in accordance with the
requirements of Health and Safety Code Section 33363. Specifically, Part III below contains the
City Council's written findings and responses to the written comments or objections set forth in
Part IT and Appendix L.

Each substantive comment or objection listed in Part II and set forth in Appendix I has
been assigned a reference identification number in the margin next to the comment or objection.
The City Council's written findings and responses to each substantive comment or objection are
set forth and organized in Part III according to those reference identification numbers.

These findings incorporate other documents, which are part of the record of adoption of
the Plan Amendment. These documents are listed below and are incorporated within these
findings as supporting evidence by this and subsequent references:

A. The Fourth Amendment to the Central Core Redevelopment Plan (the "Plan
Amendment");

B. The Report on Fourth Plan Amendment, dated December 2003 (the "Report");
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The Program Environmental Impact Report (“the EIR”) prepared pursuant to the
California Environmental Quality Act (“CEQA”) to consider and analyze the
environmental impacts related to adoption of amendments to the Land Use and
Transportation Element of the General Plan, the Downtown Specific Plan and the
Zoning Code. The EIR was certified by the City Council at its June 17,2003
meeting (Resolution No. 123-03).

Documentary and oral evidence received by the City of Sunnyvale Planning
Commission, the Agency and the City Council during public hearings and
meetings on the Plan Amendment including, without limitation, staff reports
submitted to the City Council and Agency at the December 16, 2003 joint public
hearing on the Plan Amendment; and ,

Matters of common knowledge to the City Council and the Agency which they
have considered, such as the City General Plan and prior resolutions and
ordinances of the Agency and the City of Sunnyvale (the "City").

II. WRITTEN COMMENTS AND OBJECTIONS

Written comments or objections to the Plan Amendment were received directly by the
City or Agency from the following persons:

1.

2.

Email from Chris Carpenter, dated December 16, 2003

Email from Margaret Murguia of Lowlanders Homeowners Association, dated
December 16, 2003

Letter from David R. Daniels of Jeffer, Mangels, Butler & Marmaro LLP, dated
December 16, 2003

The above emails and letters are set forth in their entirety in Appendix 1 to this Exhibit A.

II.~ WRITTEN FINDINGS AND RESPONSE OF CITY COUNCIL

1.

- Chris Carpenter, dated December 16, 2003

Comment 1.1

Comment: The commenter says that eminent domain only works as a bargaining too] if
the City is willing to implement it and says to vote NO on eminent domain.

Response: The Report documents that there is remaining blight in the redevelopment
project area (the "Project Area") that may require the acquisition of nen-residential property to
alleviate. The Agency currently has no plans to acquire any properties, but recognizes that it can
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be an important tool in revitalizing neighborhoods, especially neighborhoods that exist in the
Project Area where there are blighted properties in multiple ownership as documented in Parts II
and III of the Report. Furthermore, as set forth in Part VI of the Report, the Agency and the
City have adopted policies that require that the Agency's activities be carried out in a manner
which minimizes relocation and hardship. In the event of acquisition of any property, the
Agency will follow all state and local laws regarding acquisition of property and will pay fair
market value for any properties acquired. In addition, the Agency is required by state law to pay
relocation benefits to any displaced business. While the Agency has developed and implemented
successful programs to promote redevelopment of bli ghted properties and alleviate blighting
conditions that remain in the Project Area, the use of eminent domain remains necessary as a last
resort to deal with those blighting conditions that remain in the Project Area.

Findings: Based on the above, the City Council finds and determines that it is necessary
to maintain the right of eminent domain over non-residential properties in the redevelopment
plan as an important and necessary, although limited, tool to be used as a last resort to alleviate
blighting conditions in the Project Area. On this basis and to the extent the above comment is an
objection to Plan Amendment, the City Council respectfully overrules the above objection.

2. Margaret Murguia of Lowlanders Homeowners Association, dated
December 16, 2003

Comment 2.1

Comment: The commenter believes eminent domain is a bad idea and expresses concern
that no one should have to give up their home to developers.

Response: Firstly, the text of the Plan Amendment plainly extends the power of eminent
domain to only non-residential properties, so no one will give up a home under this Plan
Amendment. Additionally, the Report documents that there is remaining blight in the Project
Area that may require the acquisition of non-residential property to alleviate. The Agency
currently has no plans to acquire any properties, but reco gnizes that it can be an important tool in
revitalizing neighborhoods, especially neighborhoods that exist in the Project Area where there
are blighted properties in multiple ownership as documented in Parts II and III of the Report.
Furthermore, as set forth in Part VI of the Report, the Agency and the City have adopted policies
that require that the Agency's activities be carried out in a manner which minimizes relocation
and hardship. In the event of acquisition of any property, the Agency will follow all state and
local laws regarding acquisition of property and will pay fair market value for any properties
acquired. In addition, the Agency is required by state law to pay relocation benefits to any
displaced business. While the Agency has developed and implemented successful programs to
promote redevelopment of blighted properties and alleviate bli ghting conditions that remain in
the Project Area, the use of eminent domain remains necessary as a last resort to deal with those
blighting conditions that remain in the Project Area.

Findings: Based on the above, the City Council finds and determines that it i necessary
to maintain the right of eminent domain over non-residential properties in the redevelopment
plan as an important and necessary, although limited, tool to be used as a last resort to alleviate
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blighting conditions in the Project Area. On this basis and to the extent the above comment is an
objection to Plan Amendment, the City Council respectfully overrules the above objection.

3. David R. Daniels, Esq. of Jeffer, Mangels, Butler & Marmaro LLP, dated
December 16, 2003, representing Harvest SV/PEN, Ltd. ("SV/PEN")

Comment 3.1

Comment: The commenter contends that the Plan Amendment violates the reciprocal
easement agreement ("REA") for the Town Center Mall.

Response: The Plan Amendment does not prevent or prohibit any existing use of the
Town Center Mall. Consequently, the approval of the REA parties is not required under the
REA. Moreover, to the extent that the REA arguably does prevent amendment of the plan, the
REA language is an improper delegation of government power to private parties and an
abnegation of the regulatory and police power authority of the City Council and the A gency that
is not permitted by law.

Findings: Based on the above, the City Council finds and determines that the Plan
Amendment does not violate the REA. On this basis and to the extent the above comment is an
objection to Plan Amendment, the City Council respectfully overrules the above objection.

Comment 3.2

Comment: The commenter objects to the reliance on the downtown plan EIR as the basis
for consideration of the Plan Amendment.

Response: The EIR specifically mentions amendment of the Plan as part the project
analyzed in the EIR. The scope of development that can be undertaken pursuant to the
Redevelopment Plan as it will exist after the Plan Amendment is the scope of the development
considered and studied in the EIR prepared for the recent amendments to the City's Downtown
Plan. The EIR was a comprehensive analysis of the potential environmental effects of the
potential implementation of the land uses that are contemplated by the Downtown Plan and the
Redevelopment Plan. Rather than attempting to evade comprehensive analysis, the City and
Redevelopment Agency adopted an approach whereby the comprehensive analysis of the
potential land uses was studied first with the various steps taken to implement those land uses
undertaken after and in reliance on the completion and certification of the EIR. To the extent
that SV/PEN or anyone else in the Project Area applies for development that goes beyond the
scope of what is contemplated by the Downtown Plan and the Redevelopment Plan or has
environmental impacts that were not considered in the EIR, then additional environmental
review including preparation of an initial study could be required under CEQA.

Findings: Based on the above, the City Council finds and determines that the EIR
adequately addressed the environmental effects of the Plan Amendment. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.

851\01\175278.2 A4



Comment 3.3

Comment: The commenter raises objections to proposed procedural changes in the City's
zoning regulations that would allow consideration of land use applications in certain
circumstances where all affected property owners had not consented to or si gned the application.

Response: The proposed change in the City's zoning regulation procedure regarding
application signatures is a separate action from the Plan Amendment. The changes to the zoning
regulation may be adopted even if the Plan Amendment is not adopted and likewise the City may
adopt the zoning regulation changes even if the Plan Amendment is not adopted. Consequently,
the objection to the zoning regulation change is not relevant to and does not state an objection to
the Plan Amendment. Additionally, consideration of the proposed procedural change to the
City's zoning regulation has been postponed indefinitely, and may not be considered.

Findings: Based on the above, the City Council finds and determines that the changes to
the zoning regulation are separate and distinct from the Plan Amendment. On this basis and to
the extent the above comment is construed as an objection to Plan Amendment, the City Council
respectfully overrules the above objection.

Comment 3.4

Comment: The commenter contends that the Agency and City have failed to follow
certain procedures required when a redevelopment plan is amended to extend the effectiveness
deadline in the Redevelopment Plan.

Response: Under Health and Safety Code Sections 33333.2 and 33333.6, a
redevelopment plan is required to have a deadline on the effectiveness of the plan. This deadline
is separate and apart from any deadline on the exercise of the eminent domain authority
contained in the plan. Consequently, the provisions of Health and Safety Code Section 33354.6
which dictate that certain procedures be followed when there is an amendment to a
redevelopment plan that lengthens the effectiveness of the plan do not apply to this Plan
Amendment, which does not propose an amendment to the Redevelopment Plan to extend its
effectiveness date established pursuant to subsection (a) of Health and Safety Code Section
33333.6.

Findings: Based on the above, the City Council finds and determines that the proper
procedures have been followed for the Plan Amendment. On this basis and to the extent the

above comment is an objection to Plan Amendment, the City Council respectfully overrules the
above objection.

Comment 3.5

Comment: The commenter claims that the notices for the Plan Amendment were not
adequate.

Response: The notice for the Plan Amendment was adequate and legal under Health and
Safety Code Section 33449. As required by law, the notice contained a general statement of the
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scope and objectives of the Plan Amendment. There is no requirement that the notice contain a
detailed description of every aspect or provision of the Plan Amendment. Moreover, as best
evidenced by the numerous letters written on behalf of SV/PEN by its counsel objecting to the
Plan Amendment and appearance by counsel and principals at the Agency and City meetings at
which the Plan Amendment was considered, the Agency and City notices in no way deterred or
prevented SV/PEN from meanmgful participation in the process for consideration of the Plan
Amendment.

Findings: Based on the above, the City Council finds and determines that the notices
regarding the Plan Amendment were legally adequate. On this basis and to the extent the above
comment is an objection to Plan Amendment the City Council respectfully overrules the above
objection.

Comment 3.6

Comment: The commenter states that it has not received owner participation
opportunities.

Response: The Redevelopment Plan and the Agency's owner participation rules provide
for participation by owners in the redevelopment process and procedures for that potential
participation. The Agency has initiated this process with respect to properties within the Town
Center Mall. Pursuant to this process SV/PEN and other owners of properties in the center have
been invited to and, hence have the opportunity to make proposals for redevelopment of the mall
parcels.

Findings: Based on the above, the City Council finds and determines that the owners of
property within the Project Area are given opportunity to participate in redevelopment pursuant
to the Redevelopment Plan and the Agency's owner participation rules. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.

Comment 3.7

Comment: The commenter contends that the Plan Amendment violates the reciprocal
easement agreement ("REA") for the Town Center Mall. ‘

Response: This comment is the same as Comment 3.1, and the Response to Comment
3.1 above is incorporated by reference as the response to Comment 3.7.

Findings: Based on the above, the City Council finds and determines that the Plan
Amendment does not violate the REA. On this basis and to the extent the above comment is an
objection to Plan Amendment, the City Council respectfully overrules the above objection.

Comment 3.8

Comment: The commenter argues that the EIR prepared for the Downtown Plan is not
sufficient for the Plan Amendment.
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Response: The EIR specifically mentions amendment of the Plan as part the project
analyzed in the EIR. The scope of and nature of development in the Project Area contemplated
by the Redevelopment Plan as amended by the Plan Amendment is the same as is contemplated
by the Downtown Plan, as is best shown by the fact that the Plan Amendment adopts the
Downtown Plan as the land use controls applicable to the Project Area. Consequently, reliance
on the EIR for the Downtown Plan is proper. To the extent that SV/PEN or anyone else in the
Project Area applies for development that goes beyond the scope of what is contemplated by the
Downtown Plan and the Redevelopment Plan or has environmental impacts that were not
considered in the EIR, then additional environmental review including preparation of an initial
study could be required under CEQA.

Findings: Based on the above, the City Council finds and determines that the EIR
adequately addressed the environmental effects of the Plan Amendment. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully

overrules the above objection.
Comment 3.9

Comment: The commenter contends that the City and Agency are not examining the .
environmental impacts of the redevelopment project as a whole.

Response: The EIR specifically mentions amendment of the Plan as part the project
analyzed in the EIR, and addressed cumulatively impacts in its analysis. The scope of and nature
of development in the Project Area contemplated by the Redevelopment Plan as amended by the
Plan Amendment is the same as is contemplated by the Downtown Plan, as is best shown by the
fact that the Plan Amendment adopts the Downtown Plan as the land use controls applicable to
the Project Area. Consequently, reliance on the EIR for the Downtown Plan is proper. To the
extent that SV/PEN or anyone else in the Project Area applies for development that goes beyond
the scope of what is contemplated by the Downtown Plan and the Redevelopment Plan or has
environmental impacts that were not considered in the EIR, then additional environmental
review including preparation of an initial study could be required under CEQA.

Findings: Based on the above, the City Council finds and determines that the EIR
adequately addressed the environmental effects of the Plan Amendment. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.

Comment 3.10

Comment: This objection concerns the proposed procedural changes to the City's zoning
regulations.

Response: The proposed change in the City's zoning regulation procedure regarding
application signatures is a separate action from the Plan Amendment. The changes to the zoning
regulation may be adopted even if the Plan Amendment is not adopted and likewise the City may
adopt the zoning regulation changes even if the Plan Amendment is not adopted. Consequently,
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the objection to the zoning regulation change is not relevant to and does not state an objection to
the Plan Amendment.

Findings: Based on the above, the City Council finds and determines that the changes to
the zoning regulation are separate and distinct from the Plan Amendment. On this basis and to
the extent the above comment is construed as an objection to Plan Amendment, the City Council
respectfully overrules the above objection.

Comment 3.11

Comment: This comment repeats the CEQA objections raised in earlier comments as to
the previously proposed changes to the zoning regulation.

Response: First, this comment is irrelevant to the Plan Amendment as it concerns the
CEQA process for the proposed change to the zoning regulations. However, to the extent the
comment address the CEQA process for the Plan Amendment, the City responds that the EIR
specifically mentions amendment of the Plan as part the project analyzed in the EIR, and
addressed cumulatively impacts in its analysis. The scope of and nature of development in the
Project Area contemplated by the Redevelopment Plan as amended by the Plan Amendment is
the same as is contemplated by the Downtown Plan, as is best shown by the fact that the Plan
Amendment adopts the Downtown Plan as the land use controls applicable to the Project Area.
Consequently, reliance on the EIR for the Downtown Plan is proper. To the extent that SV/PEN
or anyone else in the Project Area applies for development that goes beyond the scope of what is
contemplated by the Downtown Plan and the Redevelopment Plan or has environmental impacts
that were not considered in the EIR, then additional environmental review including preparation
of an initial study could be required under CEQA.

Findings: Based on the above, the City Council finds and determines that the changes to
the zoning regulation are separate and distinct from the Plan Amendment and that the EIR
adequately addressed the environmental effects of the Plan Amendment. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.

Comment 3.12

Comment: This objection reiterates the objections discussed above in Response 3.1 and
3.6 concerning the REA and owner participation rights.

Response: This comment is the same as Comments 3.1 and 3.6, and the Responses to
Comments 3.1 and 3.6 above are incorporated by reference as the response to this Comment
3.12.

Findings: Based on the above, the City Council finds and determines that the Plan
Amendment does not violate the REA or any owner participation rights. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully

overrules the above objection.
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Comment 3.13

Comment: The commenter requests that the adoption of the Plan Amendment be
delayed.

Response: The request of SV/PEN that the adoption of the Plan Amendment be delayed
is acknowledged. The reasons for this request encompass all the objections SV/PEN set out in
their counsel's November 24, 2003 letter; those objections are discussed in the Responses to
Comments 3.5, 3.6, 3.7, 3.8, 3.9, 3.10, 3.11 and 3.12 above, which are incorporated herein as the
Response to Comment 3.13. The Planning Commission did proceed with action on
November 24, 2003 and recommended approval of the Plan Amendment to the City Council.

Findings: Based on the above, the City Council finds and determines that the Planning
Commission has moved forward with the Plan Amendment despite the request of the commenter.
On this basis and to the extent the above comment is an objection to Plan Amendment, the City
Council respectfully overrules the above objection.

Comment 3.14

Comment: This comment sets forth SV/PEN's objections to the Planning Commission's
consideration of amendments to the Downtown Plan and zoning regulation adopted to implement
changes to the City's General Plan made in June of 2003. :

Response: This letter is not an objection to the adoption of the Plan Amendments.
Rather this letter objects to the Planning Commission's consideration of amendments to the
Downtown Plan and zoning regulation. Those changes have already been adopted by the City
and those objections are not generally relevant to adoption of the Plan Amendment. This letter
also states objections related to consideration of General Plan amendments requested by Forum
Development Group and Lehman ALI with respect to certain aspects of development for the
Town Center Mall. Those later amendments have not been adopted and are not under
consideration in connection with the consideration of the Plan Amendment. The actions that are
the subject of this letter are referred to in these responses as the "General Plan Actions."

Findings: Based on the above, the City Council finds and determines that the Planning
Commission has moved forward with the amendments to the Downtown Plan and zoning
regulation despite the request of the commenter. On this basis and to the extent the above
comment is an objection to Plan Amendment, the City Council respectfully overrules the above
objection.

Comment 3.15

Comment: This comment raises an objection to the notice given for the General Plan
Actions.

Response: There is no claim that the alleged inadequacy of the notice for the General

Plan Actions in any way affected the notice for the Plan Amendment. As noted in the Response
to Comment 3.5, the notice for the Plan Amendment complies with the law.
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Findings: Based on the above, the City Council finds and determines that the adequacy
of the notice for the General Plan Actions in no way affected the notice for the Plan Amendment.
On this basis and to the extent the above comment is an objection to Plan Amendment, the City
Council respectfully overrules the above objection.

Comment 3.16

Comment: In this comment, SV/PEN objects to the City's failure to provide documents
in response to a Public Records Act request related to the General Plan Actions.

Response: There is no claim that the alleged inadequacy of the response to the Public
Records Act request in any way affected SV/PEN's ability to object to the Plan Amendment.
Moreover, SV/PEN has been provided with all documents it has requested and which may be
disclosed under the Public Records Act.

Findings: Based on the above, the City Council finds and determines that the issue of
whether the City provided documents to SV/PEN under the Public Records Act in connection
with the General Plan Actions in no way affect the Plan Amendment. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.

Comment 3.17

Comment: In this comment, SV/PEN objects to the adequacy of the Forum
Development/Lehman General Plan amendment applications.

Response: As noted above, those amendments are not under consideration in connection
with the Plan Amendment. Consequently, no alleged defect in those applications is relevant to
the Plan Amendment.

‘Findings: Based on the above, the City Council finds and determines that the adequacy
of the Forum Development/Lehman General Plan amendment applications in no way affect the
Plan Amendment. On this basis and to the extent the above comment is an objection to Plan
Amendment, the City Council respectfully overrules the above objection.

Comment 3.18

Comment: In this comment, SV/PEN objects to the CEQA process for the Downtown
Plan and zoning amendments.

Response: The Downtown Plan and zoning amendments have already been adopted.
This comment is irrelevant to the Plan Amendment as it concerns the CEQA process for the
proposed change to the Downtown Plan and zoning amendments. However, to the extent the
comment address the CEQA process for the Plan Amendment, the City responds that the EIR
specifically mentions amendment of the Plan as part the project analyzed in the EIR, and
addressed cumulatively impacts in its analysis. The scope of and nature of development in the
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Project Area contemplated by the Redevelopment Plan as amended by the Plan Amendment is

the same as is contemplated by the Downtown Plan, as is best shown by the fact that the Plan
Amendment adopts the Downtown Plan as the land use controls applicable to the Project Area.
Consequently, reliance on the EIR for the Downtown Plan is proper. To the extent that SV/PEN
or anyone else in the Project Area applies for development that goes beyond the scope of what is
contemplated by the Downtown Plan and the Redevelopment Plan or has environmental impacts
that were not considered in the EIR, then additional environmental review including preparation
of an initial study could be required under CEQA.

Findings: Based on the above, the City Council finds and determines that the changes to
the Downtown Plan and zoning amendments are separate and distinct from the Plan Amendment
and that the EIR adequately addressed the environmental effects of the Plan Amendment. On
this basis and to the extent the above comment is an objection to Plan Amendment, the City
Council respectfully overrules the above objection. '

Comment 3.19

Comment: In this comment, SV/PEN objects to the alleged lack of owner participation in
redevelopment and requests notice regarding the Redevelopment Plan.

Response: At the time the September 22, 2003 letter was written, the Agency had not
initiated an owner participation process for the Town Center properties. As noted in the
Response to Comment 3.6 above, the Agency has now initiated that process and SV/PEN and
other Town Center property owners have an opportunity to submit proposals for redevelopment
of the Town Center parcels. In addition, the Agency has provided SV/PEN will all required legal
notices relating to the Plan Amendment as described in the Report and as evidenced by the
numerous letters written on behalf of SV/PEN by its counsel objecting to the Plan Amendment
and by the appearance by counsel and principals of SV/PEN at the Planning Commission,
Agency and City meetings at which the Plan Amendment was considered.

Findings: Based on the above, the City Council finds and determines that SV/PEN has
been included in the owner participation process for the Town Center property and has received
all legally required notices regarding the Plan Amendment. On this basis and to the extent the
above comment is an objection to Plan Amendment, the City Council respectfully overrules the
above objection.

Comment 3.20

Comment: The comment raises questions about the consistency of any proposed changes
to the Redevelopment Plan with the General Plan.

Response: As the Report and the text of the Plan Amendment plainly indicate, one of the
purposes of the Amendment is to assure consistency between the Redevelopment Plan and the
General Plan and Downtown Specific Plan. In addition, the Planning Commission resolution,
adopted on November 24, 2003, specifically found that the Plan Amendment is consistent with
the General Plan.
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Findings: Based on the above, the City Council finds and determines that the Plan
Amendment is consistent with the General Plan. On this basis and to the extent the above
comment is an objection to Plan Amendment, the City Council respectfully overrules the above
objection.

Comment 3.21

Comment: This comment summarizes SV/PEN's requests to postpone the actions on the
General Plan Actions.

‘ Response: As noted above the downtown specific plan and zoning regulations were
adopted but no action was or has been taken on the General Plan amendments that had been
requested by Forum Development and Lehman ALI. Neither of these actions is related to
adoption of the Plan Amendment.

Findings: Based on the above, the City Council finds and determines that the General
Plan Actions are separate and distinct from the Plan Amendment. On this basis and to the extent
the above comment is an objection to Plan Amendment, the City Council respectfully overrules
the above objection.

Comment 3.22

Comment: This comment was written in connection with the General Plan Actions. In
particular, this letter addresses alleged infirmities leading to the Planning Commission's
consideration of the downtown specific plan and zoning regulations amendments to implement
the General Plan changes that were adopted in June 2003.

Response: As noted above, those changes have already been adopted by the City and
SV/PEN's objections are not generally relevant to adoption of the Plan Amendment. The
objections that SV/PEN makes to these actions are repetitive of Comments 3.14 through 3.21
above. The Responses to Comments 3.14 through 3.21 are hereby incorporated into this
Response.

Findings: Based on the above, the City Council finds and determines that the General
Plan Actions are separate and distinct from the Plan Amendment. On this basis and to the extent
the above comment is an objection to Plan Amendment, the City Council respectfully overrules
the above objection.

Comment 3.23

Comment: The commenter objects to the downtown specific plan amendments to the
extent they would permit the reestablishment of McKinley Street from Mathilda to Sunnyvale.

Response: The basis for the objection is the claim that previous planning had not
contemplated reestablishment of McKinley the entire distance from Mathilda to Sunnyvale.
SV/PEN's concern about this possibility is that the reestablishment of that entire length of street
could require acquisition and demolition of the building that SV/PEN owns in the Town Center.
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~ However, the recent planning for the Town Center area (which began in July of 2001 with City
Council appointment of a downtown advisory committee) has always contemplated
reestablishment of the street grid without specifying specifically which streets, lengths of streets
or street routes would be reestablished. Thus, the General Plan amendments adopted in June of
2003 contemplate reestablishment of the grid but do not specify the length or exact location of
each street. Forum Development and Lehman presented one plan that did contemplate
rebuilding McKinley from Sunnyvale to Mathilda but the City has not granted any approvals for
implementation of a precise plan that would rebuild the entire length of McKinley. The final
street pattern will ultimately depend on which plan the City approves for development of the
Town Center properties as-part of the special development permit process that will be required
for any new development on those properties. As noted above, the City has already adopted the
downtown specific plan amendments to which SV/PEN objects in this part of the letter.

Findings: Based on the above, the City Council finds and determines that the no formal
action has been made on the reestablishment of McKinley the entire distance from Mathilda to
Sunnyvale and the actions to make any such change are separate and distinct from the Plan
Amendment. On this basis and to the extent the above comment is an objection to Plan
Amendment, the City Council respectfully overrules the above objection.

Comment 3.24

Comment: The commenter objects to the downtown specific plan amendments on the
grounds that the reestablishment of the street grid was not considered in the EIR.

Response: First, this comment is irrelevant to the Plan Amendment as it concerns the
CEQA process for the then- proposed changes to the downtown specific plan which have been
adopted since this comment was made. However, to the extent the comment address the CEQA
process for the Plan Amendment, the City responds that the EIR specifically mentions
amendment of the Plan as part the project analyzed in the EIR, and addressed cumulatively
impacts in its analysis. The scope of and nature of development in the Project Area
contemplated by the Redevelopment Plan as amended by the Plan Amendment is the same as is
contemplated by the Downtown Plan, as is best shown by the fact that the Plan Amendment
adopts the Downtown Plan as the land use controls applicable to the Project Area.
Consequently, reliance on the EIR for the Downtown Plan is proper. To the extent that SV/PEN
or anyone else in the Project Area applies for development that goes beyond the scope of what is
contemplated by the Downtown Plan and the Redevelopment Plan or has environmental impacts
that were not considered in the EIR, then additional environmental review including preparation
of an initial study could be required under CEQA.

Findings: Based on the above, the City Council finds and determines that the changes to
the downtown specific plan are separate and distinct from the Plan Amendment and that the EIR
adequately addressed the environmental effects of the Plan Amendment. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.
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Comment 3.25

Comment: The commenter requests that it be involved in any discussions of potential
changes to the parking and access to the Town Center properties.

Response: The City and the Redevelopment Agency have held numerous public
meetings and meetings of Town Center owners concerning various issues concerning the
properties. Representatives of SV/PEN have attended many of those meetings and have been
involved in the process for Town Center since the outset of their involvement with the center in
2002 when they proposed their own plan for redevelopment of the Town Center.

Findings: Based on the above, the City Council finds and determines that the SV/PEN
has been include in discussion of any changes to the Town Center. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully

overrules the above objection.
Comment 3.26

Comment: The commenter objects to adequacy of the traffic analysis in the EIR for
consideration of any plans or approvals that involve reestablishment of the street grid.

Response: First, this comment is irrelevant to the Plan Amendment as it concerns the
CEQA process for the proposed changes to the Downtown Specific Plan which have been
adopted since this comment was made. However, to the extent the comment address the CEQA
process for the Plan Amendment, the City responds that the Transportation Impact Analysis
(TIA) Study prepared for the Downtown Sunnyvale Improvement Program considered trip
generation and trip distribution from forecast land uses within Block 18 and comprehensively
evaluated all eleven of the signalized public street intersections adjacent to and serving Block 18.
The TIA methodology is consistent with Santa Clara Valley Transportation Authority
Congestion Management Program guidance for preparation of a TIA, including distribution of
trips to the adjacent public street system and analysis of site circulation, and exceeds the
intersection level of service scooping requirements. Intersection levels of service for those
intersections directly serving Block 18 ranged from LOS B to D, indicating roadway capacity
sufficient for the planned land use intensities. Should a specific land use proposal use proposal
be submitted with a new on-site circulation system, the City would evaluate the proposal at that
time to determine if the proposal significantly changes the expected on-site circulation pattern
and corresponding expected distribution of trips to the public street system.

Findings: Based on the above, the City Council finds and determines that the changes to
the downtown specific plan are separate and distinct from the Plan Amendment and that the EIR
adequately addressed the environmental effects of the Plan Amendment. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.

851\01\175278.2 ~A-14



Comment 3.27

Comment: The commenter raises concerns about the application of design guidelines of
the downtown specific plan to existing buildings including the building SV/PEN owns.

Response: The City notes this comment is irrelevant to the Plan Amendment as it
concerns application of design guidelines not the Plan Amendment. But to address the concern
raised by the commenter, in the application of any of the design guidelines, the City would
expect to work with the affected property owner or owners to implement the guidelines for the
property or property in question. SV/PEN, however, offers no reason why its property should
not be subject to design guidelines that will apply to all properties covered by the downtown
specific plan.

Findings: Based on the above, the City Council finds and determines that the concern
regarding design guidelines does not related to the Plan Amendment, and, moreover, that the
City would apply design guidelines in a fair and equitable fashion. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.

Comment 3.28

Comment: The commenter requests the following for the downtown specific plan:
elimination of any reference to the potential for reestablishment of McKinley from Mathilda to
Sunnyvale, a more detailed traffic study and more detailed design guidelines for existing
buildings.

Response: This request is noted. As discussed above, those downtown specific plan
amendments have already been adopted by the City and are irrelevant to the adoption of the Plan
Amendment.

Findings: Based on the above, the City Council finds and determines that the concerns
regarding the specific plan do not directly relate to the Plan Amendment, and moreover that the
City has already adopted the downtown specific plan amendments. On this basis and to the
extent the above comment is an objection to Plan Amendment, the City Council respectfully
overrules the above objection.
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LETTER #1

Brice McQueen - Vote NO on eminent domain

3 I e S R A R R 0 (B SN R A R s T e e Y S A T U e ) S e il B Y e O e i

From: Chris Carpenter <ccarpent@cisco.com>
To: <council@ci.sunnyvale.ca.us>

Date: 12/16/03 7:54 AM

Subject: Vote NO on eminent domain

Eminent domain only works as a bargaining tool if you're ready and willing
to use implement it. Vote NO.

1.1

Chris Carpenter

Phone: 408 525-0863

Cisco Systems :

RTG SPA Hardware Engineering
SJC16/3/3

3700 Cisco Way

San Jose, CA, 95134

file://C\TEMP\GW}00011.HTM 12/16/03
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LETTER # 2

Brlce McQueen Emment Domam

From: <Mugs2115@aol.com>

“To: <council@ci.sunnyvale.ca.us>
Date: 12/16/03 11:49 AM
Subject: Eminent Domain

I will not be able to attend tonight's Council Meeting. However, | am writing on behalf of the members of our

Lowlanders Homeowners Association. | understand that last month you put an item on the agenda to reinstate | 5

Eminent Domain for Business properties in the downtown area. PLEASE DO NOT approve this! Eminent
Domain is an extremely BAD idea and has no place in our City. No one should have to give up their home so a
developer can steal their property for their own use. —
Margaret Murguia

Sunnyvale

file://CA\TEMP\GW}00011.HTM , ‘ 12/16/03
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:D 1’ 31 I Jeffer Mangels
.] Butler & Marmaro LLP
David R. Daniels 1800 Avenue of the Stars, 7th Floor
Direct: (310) 201-3518 Los Angeles, California 90067-4308
DDaniels@jmbm.com (310) 203-8080 (310) 203-0567 Fax
T www.jmbm.com
Ref:
64311-0002
December 16, 2003

Yia Electronic Mail (bmcgueen@ci.sunnvvale.ca.us),

and U.S. Mail

Mayor John Howe and ‘
Members of the City Council and Members of the Redevelopment Agency

of the City of Sunnyvale
City Hall

456 West Olive Avenue
Sunnyvale, California 94088

Re:  Proposed Fourth Amendment to the Central Core
Redevelopment Plan (RDA 03-015)
Proposed Ordinance Adopting the Fourth Amendment
(RTC 03-443) | '
Amendment to the Municipal Code ("Signature Requirement")
(RTC 03-441)
City Council Hearing Date: December 16, 2003

Dear Mayor Howe and Honorable Members of the City Council:

This office represents Harvest SV/PEN, Ltd. ("SV/PEN"). SV/PEN owns the
former JC Penney building located in the Town Center Meall, and will thus be affected by the
above-referenced proposed actions ("Proposed Actions™) presently before the Redevelopment
Agency and the City Council.

SV/PEN objects to these Proposed Actions on numerous grounds, as outlined in
our November 24, 2003 letter to the City of Sumnyvale ("City") Planning Commission, a copy of
which is attached as Exhibit "A." Also attached, a5 Exhibits "B" and "C,” are copies of our
letters to the City dated October 6, 2003 and September 22, 2003, respectively. SV/PEN
reasserts the objections raised in these letters, and respectfully submits them for consideration by
the City Council. We ask that a copy of this package be distributed to each member of the City
Council prior to the hearing. '

A Limited Liability Law Parnership including Professiona Corporations ¢ Los Angeies » San Francises
3157743v}
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Mayor John Howe and

Members of the City Council and Members of the Redevelopment Agency
of the City of Sunnyvale

December 16, 2003

Page2

It appears that the City and Redevelopment Agency may be moving toward
recognition of the rights of affected property owners and greater inclusion of SV/PEN and others
in its plans. Nevertheless, the Proposed Actions remain flawed, and SV/PEN objects on the
following grounds, and also as described in the attached letters to the City.

° The Proposed Actions violate the Construction , Operation and Reciprocal
Easement Agreement ("COREA™) that governs development at the Town
Center Mall. Among other things, the Proposed Actions do not have the
written consent of the parties to the COREA. —
. The Proposed Actions violate the California Environmental Quality Act
("CEQA"). Among other things, the current environmental review
improperly relies on a previous Program EIR that did not adequately |
contemplate the Proposed Actions. Moreover, CEQA requires analysis of
a project as a whole. Here, the City is clearly taking one small step at a
time (e.g. the Proposed Actions) and is evading a comprehensive
environmental analysis that also includes each of these steps. _—
. The Signature Requirement amendment to the Municipal Code
’ unconstitutionally affects individual property rights. .
In addition, the Proposed Actions violate the-Community Redevelopment Law. (See Cal.
- Health & Safety Code § 33000 et seq.) Among other things, the law provides that in the case of
a proposed amendment that "lengthen[s] the period during which the redevelopment plan is
effective,...the agency shall follow the same procedure, and the legislative body is subject to the
same restrictions as provided for in this article for the adoption of a plan.” (Cal. Health & Safety
Code § 33354.6.) The proposed amendment extends the Redevelopment Agency's power of
eminent domain for a period of twelve years. This is a significant lengthening of the Plan's
effectiveness. Yet the City fails to follow required procedures, including providing the
Environmental Impact Report required by law. (Cal. Health & Safety Code § 33352(k).) ]

SV/PEN respectfully requests that the City Council reject the Pfoposed Actions,
Please be advised that SV/PEN does not waive and expressly reserves all of its rights and
remedies to challenge the City's and Redevelopment Agency's decisions.

3.1

3.2

3.3

3.4

| jeffer Mangels
3157743v12 JMB | Butler & Marmare ((»
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Mayor John Howe and

Members of the City Council and Members of the Redevelopment Agency
of the City of Sunnyvale

December 16, 2003

Page 3

Please contact the undersigned if you have any questions or if you require
clarification of any of the matters raised herein.

Sincerely,

DAVID R. DANIELS for v
Jeffer, Mangels, Butler & Marmaro LLP

DRD:kel
Attachments; Exhibit A —November 24, 2003 IMBM letter to the City of Sunnyvale Planning

Commission

Exhibit B - October 6, 2003 JMBM letter to the City of Sunnyvale Planning
Commission : :
Exhibit C — September 22, 2003 JMBM letter to the City of Sunnyvale Planning
Commission

cc: Robert LaSala, City Manager
Bob Patemoster, Director of Community Development
Trudi Ryan, Community Development Department Liaison
Valerie Armento, City Attormey
Brice McQueen, Redevelopment Manager

‘ MBM i
31587743v12 _ : | Butler & tMarmatoup
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Jeffer Mangels
Butler & MarmaroLLp

JTMBM

David R, Daniels 1800 Avenue of the Stars, 7ih Floar

Direct (310) 201-3518 Los Angeles, California 50067-4308
DDaniels@jmbm.com (310) 203-8080 (310) 203-0567 Fax
: ' Wy rbm, cormt
-~ Ref
64311-0001

November 24, 2003

. Via Electronic Mail (tryan@ci.sunpyvale.ca.us).
Facsimile (408) 328-0710 and U.S. Mail

Chair Laura Babcock and Members of the Planning Commission
of the City of Sunnyvale

City Hall

456 West Olive Avenue

Sunnyvale, California 94088

Re:  Proposed Eminent Domain Amendment to the Central Core
Redevelopment Plan (the "proposed amendment")
Proposed Resolution of the Redevelopment Agency Designating a
Master Development Area (the "proposed resolution") -
Proposed Amendment toe Municipal Code Section 19.98.020
(the "proposed ordinance™) .
Planning Commission Meeting: November 24, 2003

Dear Chair Babcock and Honorable Members of the Planning Commission::

This office represents Harvest SV/PEN, Lid. ("SV/PE ")- SV/PEN owns the property
located at 2510 Towncenter Drive in Sunnyvale, California (which includes the former JC
Penney building). The above-referenced proposals (collectively, the "proposed actions")

‘presently before the City of Sunnyvale ("City") Planning Comsnission directly affect SV/PEN
and its interests,

. SV/PEN: (1) requests that the Planning Commission continue its consideration of these
matters; (2) objects to the proposed actions; and (3) requests that the Planning Commission
recommend that the City Council not adopt the proposed actions, for the reasons set forth below.

L The City's Notice Regarding the Proposed Redevelopment Plan Amendments Fails t
Provide Sufficient Information To Ensure Informed Participation in The Redevelopment
Progess. A

The notices that SV/PEN has received or reviewed in connection with this hearing before
the Planning Commission state in essence that the Planning Commission is being asked to

' o ]A Limited Liability Law Partnership Including Professional Corporations / Los Angeles = San Francisco
syl
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Chair Laura Babcock and Members of the Planning Commission
“of the City of Sunnyvale

November 24, 2003
Page2

recommend a series of amendments to the Redeve] opment Plan for the Central Core
Redevelopment Project (the "Redevelopment Plan"). However, none of the notices that SV/PEN
has received or reviewed describe the proposed amendments in a manner that adequately informs
either SV/PEN or the public regarding the substance of the amendments. In particular, the
notices state in general terms that the proposed amendments, in addition to extending the
eminent domain authority of the Redevelopment Agency, will "conform Redevelopment Plan

land uses to [the] recently amended General Plan and Downtown Specific Plan [sic]." Nowhere,
however, in the notices, is it stated what the nature of the "land yse” changes to the
Redevelopment Plan will be, i.e. what portions of the land uge descriptions in the current
Redevelopment Plan are being eliminated, modified or expanded,

When reviewing the staff report for this item on the agenda, Attachment 2 to that report
appears to set forth the text of the proposed amendment. Although the title of the Attachment
and the heading for Section IR) of the Attachment would suggest that the scope of the
Amendment is limited to "Eminent Domain" authority and "Permitted Land Uses," the actual
text of the Amendment addresses such subjects as street widening and configurations
(Attachment 2, at Section II (C)) and the Authority of the Agency to establish specific guidelines | 3.5
or standards for building heights and traffic circulation in the Redevelopment Plan area (Section
II(E).) Such amendments clearly go beyond extending the eminent domain powers of the
Agency and/or conforming the list of permissible land uses set forth in the Redevelopment Plan
to those set forth in the General Plan and the Downtown Specific Plan. .

As more fully discussed below, the lack of clarity in the notice regarding the specifics of
the proposed amendments to the Redevelopment Plan js particularly troubling to SV/PEN, as
SV/PEN is an owner of property in the project area and, as such, is entitled under the provisions
of the California Redevelopment Law (in addition to provisions of certain operating agreements
governing the Sunuyvale Town Center within the project area) to meaningfully participate in the
redevelopment of its property. (Health & Safety Code Section 33339.) In order to comply with
the Redevelopment Law and due process and to properly afford SV/PEN the time necessary to
analyze and consider the substance of the proposed amendments, SV/PEN requests that this
matter be continued, ]

I By Excluding SV/PEN and Other ers from The Proposed Plan Amendment Process
The Agency Is Violating the Provisions of the Community Redevelopment Law As Well
As Certain Agreements Governing Development_of the Project Area, Including, Without
Limitation, The Construction . Operation and Reciprocal Easement Aoreement
("COREA") That Governs Development At the Sunnyvale Town Center Mall.

As stated, the California Redevelopment Law clearly envisions that owners of property 3.6
within the project area affected by a redevelopment plan shall be permitted to participate in the )

Jeftur Mangels
Butier & Marmarous
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Chair Laura Babcock and Members of the Planning Commission
of the City of Sunnyvale

November 24, 2003
Page 3

redevelopment of their property (Health & Safety Code Section 33339). Indeed the applicablc_' 3.6
redevelopment plan must, by law, afford such property owners this night. (Id)

Similarly, Section XXIX-I of the COREA that governs the development, operation and
maintenance of the Sunnyvale Town Center Mall within the redevelopment plan area requires
that any amendment affecting the Center's original Redevelopment Plan, or the redevelopment
plan contemplated by the Special Development Permit and Tentative Map obtained for the Mall | 3.7
site, be subject to the prior written consent of each of the parties to the COREA.
Notwithstanding these requirements, the City and the Agency appear 1 be locked on a course of |
approving amendments to the Redevelopment Plan that are beyond the scope of the Mall's
original Redevelopment Plan, Special Development Permit and Tract Map without prior written
consent from each of the Mall's property owners. I

SV/PEN again requests that the proposed amendments to the Redevelopment Plan be
continued and/or tabled in order to afford SV/PEN, as well as other parties to the COREA, their

right to participate.

III.  Adoption of The Prdnosed Redevelopment Plan Amendment Would Violate the

California Environmental Quality Act.

The proposed amendments to the Redevelopment Plan are clearly designed to further the
City's desire to dramatically overhaul Block 18 in the Downtown Specific Plan area, which,
according to the newly adopted Downtown Specific Plan, could include, amongst other things,
"ve-establishing” the street grid in the downtown area and possibly extending certain streets
through the existing Town Center Mall.  As previously set forth in a letter from our office to the
City dated September 22, 2003, a copy of which is attached hereto, notwithstanding the fact that
such specific amendments to the Downtown Specific Plan ares are being contemplated, the City
and its Redevelopment Agency continue to rely upon the Program EIR that was developed for
the Sunnyvale Downtown Improvement Program Update, which document did not address the
specific and more dramatic changes now contemplated for the Town Center Mall. As stated in
the September 22, 2003 letter, reliance upon the Program EIR , rather than conducting additional | 3.8
environmental analyses that consider the more specific amendments now envisioned for the
Town Center Mall, is improper under CEQA. ‘

The City and the Redevelopment Agency in approving any amendments to the
Redevelopment Plan (and/or, as further discussed below, in approving any ordinance
amendments that may enable any development in the Redevelopment Plan area) must conduct an
Initial Study ("IS") to determine whether such proposed actions would cause any significant
impacts not analyzed in the Program EIR. (See Public Resources Code, Section 21094(c); see
also Cal. Code Regulations, Title 14, Sections 15152(5), 15063(b)(1)C, (c)(3)D).) The City
sidestepped this requirement in connection with the Downtown Specific Plan Amendments, and

TMBM i,

3152534v]
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 such an approval, even though executory in nature, could have serious economic consequences

3152534v] . ' ‘ JMBM

'redevelopment plan is effective, which in this case it does via the extension of erninent domain powers, additional

Jeffer Mangels et al. H21 ‘
I
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Chair Laura Babeock and Members of the Planning Commission
of the City of Sunnyvale

November 24, 2003
Page 4

NoW appears set on perpetuating this same avoidance practice by approving proposed

Redevelopment Plan amendments and Municipal Code changes that are designed to foster the - 3-8

more dramatic redevelopment in the Town Center Mall without analyzing the full breadth of
possible environmental impacts associated with such potential redevelopment, —

The definition of "project" is broad under CEQA in order to maximize the protection of
the environment. Thus, CEQA requires that environmental considerations not be hidden by
separately focusing on isolated parts (e.g., 2 generalized amendment to a redevelopment plan to
expand the powers of eminent domain, or the adoption of an ordinance to allow for the
processing of a development application without ali property owner signatures), while
overlooking the cumulative effect of the whole action (e.g. the nltimate dramatic reconstruction
of the Town Center Mall and the surrounding area). (See City of Sacramento v. State Water
Resources Control Bd, (1992) 2 CA4th 960, 3 CR2d 643). '

Neither the City nor the Redevelopment Agency may divide the proposed redevelopment
of the Town Center Mall into smaller individual components simply to avoid the responsibility
for considering the environmental impacts of the project as a whole. Thus, the City and the
Redevelopment Agency must refrain from considering the proposed Redevelopment Plan
Amendments unless and until the requisite Initial Study is prepared and the more comprehensive
environmental analysis of all of the possible environmental impacts associated with the
potentially dramatic Town Center Mall redevelopment project are studied !

IV.  The Proposed Ordinance is Unconstitutional,

-

The City's proposed ordinance allowing the processing and approval of applications
absent the signatures of all owners raises serions constitutional concerns. The proposed
ordinance will significantly affect individual property rights, including those of SV/PEN, by
allowing potentially monumental development entitlements to be processed without the consent
of the affected property owner,

The proposed ordinance reassures that "any approvals granted in such a situation shall not
be exercised until...[the] concurrence of all owners.. " is obtained. However, the existence of

for a property owner.

For example, a City approval, regardless of the permitee's inability to act on it, remains a
fact that may negatively impact the affected property's value, as well as the affected Property
owner's ability to obtain financing. Such an approval may also impact the commercial

! Note: Inasmuch as the proposed Redevelopment Plan amendment lengthens the period during which the

3.9

CEQA review must oceur. (Seg Cal. Health and Safety Code Section 33352 (k).) -

Jetlar Mangets
Buther & Marmars 1
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atfractiveness of the property and the owner's-ability to secure tenants. In effect, the proposed
ardinance empowers a permit applicant to unilaterally chart the future course of the property of
his or her neighbor without any meaningfil due process or cdmpensation for that neighbor.

3.10

V. The Proposed Ordinance if adopted would also vielate CEQA.

——

. For the reasons discussed in section TII of this letter, any proposed adoption of the
ordinance at this juncture would also violate CEQA. The ordinance, as previously discussed, is
part of the City's plan to substantially redevelop the Town Center Mall. To the extent a property
owner within that project area is questioning the City’s or Redevelopment Agency's proposed
course of action and is unwilling to consent to a particular redevelopment project, the City
intends to rely upon the proposed ordinance to process the development project application
without the owner's approval. Thus, the ordinance is part of the City's and Agency's broader plan 311
to substantially alter the Town Center Mall's design. For CEQA purposes the City must, g
therefore, treat this proposed ordinance as part of the greater redevelopment plan for the Town
Center Mall and must do the previously discussed initial study and environmental analysis to
assess the potential environmental impacts of 2 substantially altered Mall site. To ensure that the
whole of the City's and Redevelopment Agency's proposed action is considered, the City cannot
rely upon the Section 15061(b)(3) "common sense" exemption under CEQA in considering this
ordinance. Actual environmental review is required. o

VI, The Proposed Ordinance If Adopted Violates The Participation Requirements of the

Redevelopment Taw and The COREA.

. —

As previously discussed, pursuant to the California Redevelopment Law, property owners
in the redevelopment plan area, and, in this case, in the Town Center Mal] site, must be permitted
10 participate in their property's redevelopment. (Cal. Health & Safety Code Section 33339)
Additionally, as previously discussed, the COREA that governs the Town Center Mall site ;
requires active participation and property owner consent for any amendments to the Center's |
redevelopment plan. The proposed ordinance attempts to usurp these powers from the property
owner, by subjecting the property owner's property to a potentially monumental entitiement
process without permitting the property owner to control or decide the direction of the
redevelopment until after the development permit has been granted. Elimination of the property
owner from early participation is contrary to both the letter and the spirit of the Redevelopment
Law and the COREA and should not be supported through adoption of the proposed ordinance.

—e)

3.12
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VI.  Conclusion.
For the foregoing reasons, SV/PEN respectfully requésts that the Planning Commission

take or continue jts consideration of the Redevelopment Plan amendments in order 1o afford 3.13
SV/PEN the opportunity to meaningfully participate in the redevelopment process as required by |
the Redevelopment Law, CEQA and the COREA. |

' Sincerely,

O OR . iDanied @
DAVID R. DANIELS for |
JTeffer, Mangels, Butler & Marmaro LLP

DRD/kc1

cc:  Robert LaSala, City Manager
Bob Paternoster, Director of Community Development
Trudi Ryan, Planning Officer -
Valerie Armento, City Attorney

315'2534171 : MM{ﬁmw
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JEFFER, MANGELS, BUTLER & MARMARO LLP

Sunnyvale, CA 94088-3707 Sunnyvale, CA 94088-3707

Re:  Forum Development Group, LLC/Lehman Brothers Application for & General

Plan Amendment (2003-0613) and Proposed Amendments to Downtown Specific

Plan and Zoning Code (2001-0612)
Dear Ladies and Gentlemen:

On bebalf of our diient, Hlarvest SV/PEN, Ltd, ("SV/PEN"), we respectfitlly submit the |

following comments relating to two matters on the City of Sunnyvale's Planning Commission
("Plznning Commission") agenda for today, September 22, 2003

(1) No.2003-0613, an application by Forum Development Group, LLC/L shman

21 P.13

Brothers ("Forum") for a General Plan Amendment ("GPA") to increase the .

3532432v2

AuunEDuAmurvnunwasnmn«zummcHumasmﬂancmuomnxms
} ATTORNEYS AT LAW :
}mnon& (415) 398-8080 FIFTR FLOOR : Wwﬁnﬁ%
FACSIMILE: (4135) 398-5584 TWO EMBARCADERO CENTER 1500 AVERUE OF Tite STARs
San FRANCISCO, CALIFORNIA 94111-3824 L a8
» FACSIMILE: (310) 203056 7v
REF./FILE NO.
64311-0002
September 22, 2003

Via Facsimile and U.S. Mail

Robert LaSala - Bob Paternoster |

City Manager Director of Community Development

- City of Sunnyvale o City of Sunnyvale

City Hall ; - P.O.Box 3707

P.0.Box 3707 ) Sunnyvale, CA 94088-3707

Sunnyvale, CA 94088-3707 3

Valerie Armento . ~ Trudi Ryan

City Attorney Planning Officer

City of Sunnyvale City of Sunnyvale Planning Department

P.O.Box 3707 : P.O.Box 3707 '

.14
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September 22, 2003
Page2

maximum development intensity and to increase the general office square footage
permitted within Block 18 ("Forum's Application”)'; and '

h

Zoning Code drafted to address changes to the General Plan made by the City
Council in June 2003 ("Specific Plan Amendments™). . .

(2)  No.2001-0612, proposed amendments to the Downtown _Spéciﬁc Plan ahd

Application. We also request that copies of this letter and exhibits be distributed to each member
of the Planning Commission upon receipt. A '

We request that these comments be included in the administrative record for Forum's

: SV/PEN is owner of the former J.C. Penney building located in the Town Center Mall, a
building which may be affected by both Forum's Application as well as the Specific Plan
Amendments. Assuch, SV/PEN is an affected property owner deserving of full and adequate
notice, as well as a meaningful opportunity to voice its concems over Forum's Application as

- well as the Specific Plan Amendments.

SV/PEN is concerned by the apparent "fast-track” process the City is employing relating
to both the Forum Application and the Specific Plan Amendments, partioularly given that
SV/PEN believes there are significant procedural and substantive deficiencies relating to both the
Forum Application and Specific Plan Amendments. For this reason, SV/PEN respectfilly :
‘requests that the Planning Commission postpone further review of these matters until the public,
including SV/PEN, has had an opportunity to review the proposed actions in fuil and to provide

detailed comments thereon to the Planning Commission. L

The following details SV/PEN's comments and concerns at this time.

L Procedural Deficiencies

A. . The City of Sunnyvale Has Failed to Provide SV/PEN with Adequate Notice

. The City has failed to provide SV/PEN with the required notice of the pending Forum
Application as well as the Specific Plan Amendments. Under California Government Code
§ 65091(a)(1), the Planning Commission was required to provide notice to SV/PEN at least 10
days prior to the hearing of these proposed actions. However, as of September 18, 2003,

' SV/PEN is also troubled by Forum's application for a Special Development Permit ("SDP") for the redevelopment |

of a portion of Block 18 that includes the Town Center Mall. Though not on the Planning Commission's agenda for
the public hearing on September 22, 2003, the public notice identifies a Study Session regarding Forum's SDP
application on September 22, 2003. SV/PEN is also informed that a similar Study Session will be conductad on
Septerber 23, 2003 prior to the City Covncil session. SV/PEN believes it is inappropriate for the Planning
Commissivn 1o analyze Forum's application for a SDP at this time given the concerns expressed in this letter
regarding both Forum's Application and the Specific Plan Amendments, and thus urges the Planning Cormumission to
postpone further apalysis of Forum's SDP application wntil the matters raised herein are resojved.
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SV/PEN had not been formally notified of the September 22, 2003 public hearing, This is
especially troubling given that, on August 21, 2003, SV/PEN transmitted  letter to the Planning
Commission requesting to be notified of any proposed actions. However, no notice was received
from the Planning Commission in response to this request. ' L

In fact, on September 18, 2003, SV/PEN was force to send an e-mail to Robert
Paternoster, Director of Community Development, protesting the continued lack of notice
relating to Forum's application. On September 19, 2003, Mr. Paternoster sent a letter in response
indicating that the City's notification process "is dependent upon the records of the County
Assessor, which records still show J.C. Penney as the owner of the property.” However, on
Angust 29, 2003, three weeks prior to that letter, Kelly Diekmann, an Associate Planner for the
City, had sent a letter to Forum stating that Forum's Application was incomplete, based in part on
the fact that "[slignatures of th inin ed pro ers within the subject areg" _
including "JC Penney--Harvest SV, LTD" were missing from F ! ication,
(Emphasis added). [A copy of the City's August 29, 2003 letter informing Forum of
deficiencies in its application is attached bereto as Exhibit 1.] The City was thus on record as
being aware, at least as of Augnst 29th, that SV/PEN was a property owner impacted by the
Forum's Application. : '

- SV/PEN is therefore concerned that the Planning Commission, and the City in general,
has repeatedly, and perhaps deliberately, deprived SV/PEN of reasonable notice and other due .
process rights. Procedural due process requires, at 2 minimurm, that notice must be reasonably
calculated to afford affected parties a realistic opportunity to protect their interests. See Hom v,
County of Ventura (1979) 24 Cal.3d 605." Given that the City was aware, af least as early as -
August 29th, that SV/PEN was an owner of real property within the subject area of Forum's
Application as well as the Specific Plan Amendment, the City appears to have engaged in a
course of conduct designed, whether intentionally or not, to deprive SV/PEN of its tight to full

and adequate notice under the law, and the ability to meaningfully participate in this process,

L

B.  The City bas Failed to Provide Public Records in  Timely Fashion Prior to
the September 22, 2003 Public Hearing

SV/PEN is further concerned that it has been unable to assess in full the proposed scope.—" |
- of and possible impacts associated with Forum's Application and the Specific Plan Amendments.

On September 19, 2003, Counsel for SV/PEN inspected public documents relating to Block 18,
but there was a paucity of documents available in the one file made available. When SV/PEN's
counsel requested to have the public documents in this file copied, a Planning Department
staffperson indicated that a handwritten request should be submitted, and that the earlisst that the
copied documents would be available would likely be Tuesday, September 23, 2003, the day
after the September 22nd public hearing. '[A copy of the undersigned's hand-written request
to have public documents copied is attached hereto as Exhibit 2.] SV/PEN has thus been
unable to review adequately all available public records relating to the Forum Application an
‘Specific Plan Amendments scheduled for the September 22, 2003 public hearing. g

332432v2
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Moreovet, the Planning Department did not publish the Staff Reports for the Forum
Application and Specific Plan Amendments until Sunday, September 21, a non-workday, and
only one day prior to the public hearing. According to the public notice of the upcoming
Planning Commission public hearing on September 22, 3 Staff Report was scheduled to be made
available on the City's website on Friday, September 19, 2003 for the Forum Application.
Additionally, a Planning Department staff person indicated that the Staff Report might not be
available by 5:00 p.m. on September 19, 2003, but that it would definitely be available sometime
later that evening. (Pers. Comm., K. Diekmann, September 19, 2003). However, no Staff
Report was made available until Sunday morning, Septernber 21.

, SV/PEN's counsel received e-mail correspondence front the Planning Department on
September 20, 2003 that stated that an electronic copy of the Staff Report was attached, but the
e-mail only included a link to the Planning Commission's Agendas, Reports and Minutes, which

. only contained Staff Reports for two other projects apparently slated for the September 22, 2003
bublic hearing, Report Numbers 03-0493 and 03-0537. Counsel for SV/PEN sent 2 response e-
- mail requesting clarification. [A cepy of a September 20, 2003 e-mail from Kelly Diekmann 3.16
to the undersigned, and the undersigned's response e-mail to Mr. Diekmann is attached -

hereto as Exhibit 3.]

H’ ’ Thus, even though SV/PEN's counsel made dili gent inquiries and attempts to obtain any

oo relevant information from the Planning Department regarding the Forum Application and
Specific Plan Amendments, such information was-only made available on the City's website as

- of Sunday morning, September 21. SV/PEN has thus had less than one ful} day to review this

information and to provide comments thereon. This is insufficient fime to assess the contents of
the Staff Reports as well as exhibits attached thereto, and to assess potential concerns SV/PEN
might have regarding these documents and the proposed actions. Accordingly, SV/PEN hag
been deprived of a meaningful opportunity to comment on these documents, and therefore
respectfully requests that the Planning Comumission contime the public hearings on the Forum
Application and Specific Plan Amendments for at least several weeks 1o allow SV/PEN, as well -
as other potentially affected parties and the general public, adequate time to review these
documents and the actions proposed therein. ]

i )

€. No Action Should be Taken on the Forum Application Becaus it is Grossly
Inadequate .

Irrespective of the inadequate notice to SV/PEN of the Forum Application, the City
should defer any action on the application, including the proposed vote by the Planning
Commission on Monday, September 22 relating 1o the proposed GPA, because Forum's
Application is grossly inadequate. Though the City appears mtent on fast-tracking Forum's
Application through the approval process, the fact is that the City itself has already indicated 1o
Forum that its application fails to include many of the basic requirements identified by the City

}  itself as necessary to be deemed complete. .

3.17
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.application for & GPA and a SDP 1o the City in which Forum is requesting 300 housing units, the
- very number unanimously rejected by City Council on June 17. Curiously, on August 12, 2003,
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In an Auguist 29, 2003 letter, the Planning Department informed Forum of the significant
inadequacies in Forum's application, including the following;

-Frilure to obtain signatures of affected property owners
Failure to provide an indemnification agreement to the city
Failure to complete an Impervious Surface Data sheet
Failure to complete an Environmenta! Information Form
Failure to complete a Parking circulation Study |

VLN e

(See Exhibit 1, August 29, 2003 letter from Kelly Diekmann to Forum.) During its review of
the Planning Department's files on September 19, 2003, counsel for SV/PEN could not locate
any of the documents identifiéd by the Planning Commission as lacking from Forum's
Application. Thus, unless the Planning Department had these documents, but simply failed to
make them available to SV/PEN?, Forum's Application is deficient and no further City action
should be taken relating to the application until all requisite documents an information have been

Such a result is clearly proper in this case. Notwithstanding the possibility that some of
the information required for a complete application may exist (even though it was not made
available to SV/PEN), SV/PEN is certain that its own signature, as an-affected property owner,
has not beeri provided. On that basis alone, Forum's Application is incomplete. In fact, if the
Planning Commission or City Council contimes to process the Forum Application absent a
complete application, and in light of the other concerns raised in this letter, SV/PEN can only
conclude that the "fast-track™ approach may be improperly infri ging on not only SV/PEN's
fundamental rights as an affected property owner; but also the rights of the genera] public
relating to Block 18,

D, Forum's Application to Amend the GPA is Inappropriate Given the Pending '
~ Amendments to the Downtown Specific Plan ' . .

. SV/PEN is concerned that the City is creating overlapping, duplicative, and ultimately
contradictory review processes relating to the General Plan amendments adopted in June 2003 by
the City Council; and the current application by Forum. On June 17,2003, the City Council
certified the Programmatic EIR, and adopted certain changes to the General Plan, including 2
unanimous decision to reduce the number of residential umits jn Block 18 to 200 from the 300
units proposed and recommended by Planning Department. Now, Forum has submitted an

City, Council voted to completely change course and authorize the initiation of Forum's GPA

3
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- Study to increase the housing units back to 300. SV/PEN is concerned about the shifting and
uncertain nature of the City's actions relating to the General Plan, specifically as they relate to
the Town Center Mall and Block 18. Coupled with the notice and due process issues raised
above, SV/PEN is particularly concerned that the City's actions have deprived, and continue to
deprive, SV/PEN of adequate notice an opportunities 1o be heard op these important issues.

I  Deficiencies Related to the Rmufrements of the California Environmental Quality

Act ("CEQA")

A.  Forum's GPA Improperly Fails to Address Environmental Impacts
‘Associated with the SDP

- SV/PEN is concerned that the City of Sunnyvale is putting Forum's Application on z "fast
track" absent proper environmental review pursuant to CEQA. At this time, SV/PEN has had
insufficient time to assess whether Forum's Application complies with the requirements of ,
CEQA, particularly given that the relationship between the GPA and the SDP, the latter whichis | 317
scheduled to be discussed in more detail during a Planning Commission study session on
September 22, 2003, remains unclear at this time. However, SV/PEN hereby expresses concern
over the propriety of the CEQA determinations in Forum's Application because the GPA
Q. - concludes that it is within the scope of the Final Environmenta] Impact Report for the Downtown

el -Improvement Program Update ("Programmatic EIR"), yet the GPA fails to address potential
cumulative and related impacts associated with its proposed SDP. ‘ :

Under CEQA, reasonably foreseeable impacts are required to be assessed whre: (1) an
expansion or future use is a "reasonably foreseeable consequence” of the initial project, and (2)
the future expansion or action is "significant” in that it will likely change the scope of the initial
project or its environmental effects. See Laurel Heights Improvement Ass'n of San F rancisco,
Inc. v. Repents of the University of California ( 1988) 47 Cal.3d 376, 393-399. In this case, there
is no doubt that the GPA is just a preliminary step relating to Forum's SDP, yet no mention of the
CEQA implications of the SDP is made in the GPA. SV/PEN believes this to be in violation of
CEQA . : 1

B.  The Specific Plan Amendments Fail to Provide Adequate CEQA Analysis

—f

. The Specific Plan Amendments provide a short discussion of CEQA, stating that the City
Council certified the Programmatic EIR on June 17, 2003, and that "[a]s part of that action,
Council directed staff to update the Downtown Specific Plan and Zoning Code amendmentsto = | 3.18
be consisient with the revised General Plan." (See Staff Report for Specific Plan Amendments,
No.2001-0612). The Staff Report thus seems to assume that the Specific Plan Amendments fal]

within the environmental analysis conducted in the Programmatic EIR,

— Similarly, the Draft Downtown Specific Plan, Attachment A to the S aff Report for the
}" Specific Plin Amendments (No. 2001-0612), states that- : T

332:432vz
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"Pursuant to State.and Local CEQA Guidelines, the City of
Sunnyvale determined that the Specific Plan could result in
significant environmental impacts and prepared a Program
Environmental Impact Report (EIR). The Downtown
Improvement Program Update EIR assessed all potentially
significant impact [sic] and identified possible mitigation
‘measures, in accordance with CEQA." ‘

(Draft Downtown Specific Plan, Section 2, p. 13). SV/PEN believes; however, that contrary to
the City's claims, the Specific Plan Amendments may not be within the scope of CEQA analysis
presented in the Programmatic EIR, and thus the City was required to conduct further review
under CEQA for the Specific Plan Amendments, ‘ ‘

The Programmatic EIR states that it was prepared by the City "to provide a2 cousolidated
document describing the environmental consequences of a City-proposed Downtown
Improvement Program Update project, comprised of a set of actions to maintain, npdate and
expand the City's current Downtown Improvement Program.” (Programmatic EIR, Section 1.1).
The Programmatic EIR further states that the specific City actions that were proposed to
implement the Downtown fmprovement Programh Update inchided adoption of amendments to
the Downtown Specific Plan as well as adoption of amendments to the Zoning Code (and also
amendments to the General Plan and Downtown Sunnyvale Redevelopment Plan).

However, the Draft Downtown Specific Plan appears to set forth various specific land use
plans for the downtown area, most notably Block 18, that were not within the scope of analysis
of the Programmatic EIR. SV/PEN has had insufficient time to review any and all deviations
between the analysis in the Programmatic EIR and the Draft Downtown Specific Plan, It should
be noted, however, that the Programmatic EIR explicitly stated that; :

"The Town Center Mall is currently planned to underpo _
renovation. Bevond those existing renovation plans the Desien

Plan does not call for substantial additional change in Town Center
Mal| District Jand use characteristics, except to recommend '

provision of retail uses along and oriented 1o Washington Avenue,
and the proposed extension of Murphy Avenue adjacent to the
malil " ‘

(Programmatic EIR, Section 4,3 4) (Emphasis added). SV/PEN believes the Draft Downtown

Specific Plan far exceeds the scope of impacts assessed in the Programmatic EIR.

*  The Draft Downtown Specific Plan, in stark contrast, calls for "re-establishing" the street
grid in the downtown area, stating that the "construction of the original Town Center Mall
removed these connestions and any future redevelopment should re-establish these links
wherever possible either as public rights-of-way or public private streets.” (Draft Downiown
Specific Plan, Section 4, p. 19). Included among the links possibly to'be "re-established” are:
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s McKinley Avenue between Mathilda Avenue and Sunnyvale Avenue
¢ Murphy Avenue between Washington and Jowa Avenue;.and
¢ Taafee Street Between Washington and Iowa.

(Draft Downtown Specific Plan, Section 4, p. 19). The City thus is clearly contemplating a
dramatic overhaul of Block 18, including extending these streets directly through the existing
Town Center Mall. In fact, the City's plans are further clarified later in the document, where the
"Key Points" for the Downtown Core Aréa are identified in partas: "To the extent possible, re-
establish the traditional street grid in Block 18" and "Town Center Mall is encouraged to be
converted to an open, outdoor shopping district to increase connectivity through the mall to areas
north of Washington Avenue.” (Draft Downtown Specific Plan, Section 6, p. 75). The City thus
appears 1o have a clear plan for significant changes to Block 18. |

SV/PEN is very concerned that the scope of the City's plans, not to mention the impacts

- associated with these plans, differ significantly between that which is discussed in the
- Programmatic EIR, and the discussion in the Draft Downtown Specific Plan, In fact, SY/PEN is

concerned that the City is contemplating using private money to fund street expansions in

-manners that contlict with current uses and property interests. For example, in discussing the

extension of Murphy and McKinley Avenues, the Draft Downtown Specific Plan indicates that

the "Responsibility/Financing Measures" shall be "100% developer frontage improvement." .
(Draft Downtown Specific Plaz, Section 9, p. 110). - .

The scope of the Draft Downtown Specific Plan clearly is far beyond thosé impacts in the
Programmatic EIR. Under CEQA, the City was required to prepare an Initial Study (“IS") to
defermine whether the Specific Plan Amendments would cause any significant impacts not
analyzed in the Programmatic EIR. (See Public Resources Code, § 21094(c), see also Cal.Code
of Regs., Title 14, §§ 15152(9), 15063()(1)(C), (6)3)(D).) The City appears to have
sidestepped this requirement and simply concluded that because the Programumnatic EIR discussed

 the need for amendments to the Specific Plan, that such discussion was sufficient to include the

Draft Specific Plan under the environmental analysis in the Programmatic ETR. Such 2
conclusion, however, is belied by the discussion in the Draft Specific Plan,

To date, the City appears to have pursued changes to the redevelopment area absent a
clear plan for an economic development strategy. (See e.e. Draft Downtown Specific Plan,
Section 9, p. 112). 1t also appears that the City is leaving SV/PEN outside of any discussions or
plans relating to the Redevelopment Plan, even though it is clear that the City is required to
invelve SV/PEN in such actions. Under the Health & Safety Code, the City is required to permit
SV/PEN to participate in the redevelopment process. See Health & Safety Code §§ 33339,
33345, 33380. To date, SV/PEN has received no notification of any discussions or actions
relating to the Redevelopment Plan, and hereby requests such notice for any future actions.

332432 7
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Additionally, SV/PEN is concerned that the City has failed to date to address the
consistency of any proposed or contemplated changes to the Redevelopment Plan with the
General Plan, as required by law. See Health and Safety Code § 33331. Though the
Programmatic EIR discusses redevelopment in various areas, its analysis of the project's
consistency with local and regional plans in Chapter 16 fails to mention redevelopment

consistency. This oversight by the City must be remedied.

V. Summary

SV/PEN has ideptified serious procedural and substantive deficiencies relating to both
the Forum Application and the Specific Plan Amendments. Given these deficiencies, SV/PEN
“believes it is inappropriate for the Planning Commission to take further action on these matters,
and therefore respectfully requests the following:

(1)  The Planning Commission should continue its scheduled September 22, 2003
public hearing on Fonuni's Application and Specific Plan Amendments for at least
sixty (60 days); S
(2)  During this tirne, the Plannihg Cbmmission should refer both matters back to the
‘ Planning Department to address the concerns rajsed herein; .

(®)  The Planning Depariment Staff and the Planning Commission should halt further
analysis and/or consideration of Forum's SDP ustil the issues relating to the :
proposed General Plan Amendment are resolved ; and

(4} The City should transmit to SV/PEN -copiés of all public documents relating to
Forum's Application, as well as any other plans relating to Block 18, the Town
Center Mall, and SV/PEN's interests in the J.C. Penney Building,

[

332432v2

21 P.21

3.20

| 3.21



DEC-16-2083 14:43 Jeffer Mangels et al. H21
JEFFER, MANGELS, BuTLe|. } MARMARO LLP )
f\ ) September 22, 2003
- Page 10

We wish to thank you for the opporiunity to comment on these matters, and look forward
to further constructzve discussions with the Cz‘y

Réspectﬁzlly: submitted,
Scoft Castro for
Jeffer, Mangels, Butler & Marmaro LLP

SNC/snc
cc:  Laura Babcock, Plaxining Commission
Dean Chy, Planning Commission :
Charles Hungerford, Planning Commzss:on
. Otto Lee, Planning Cornmission

Christopher Moylan, Planning Commission
‘David Simons, Planning Commission

Ron Swegles, Planning Commission
Kelly Dickmann, Associate Planner
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300 Village Green Circle, Suite 200

Smyrna, GA 30080
RE: Application Completeness 2003-0613

On August 7, 2003 we reccived your application for'a General Plan Amendment (GPA)

and Special Development Permit (SDP) generally situated upon Block 18 of the
Downtown Specific Plan. On August 25, 2003 the GPA and SDP (2003-0613) were

- analyzed by the Project Review Committes (PRC) to determine application

completeness, applicable standards of development, and recommendations for the project
design going forward. __ '

"I_‘hc PRC has determined that the application is incomplete at this ﬁme. The following
list of requirements must be filfilled prior to the City declaring an application compiete.

~ The completed application materials mnst be submitted to the Community Development

Department by 5:00PM September 17, 2003 to tmaintain the scheduled hearing dates of
Planning Commission on October 6, 2003 and City Council on October 14, 2003,
Inability to satisfy any of the requirements below will result in z delay to processing the
application. . ‘ _

1. Signatures of the remaining affected property owners within the subject ares:

Target Bldg, —(Target Corporation)
Macy's Bldg. —(Macy's West , Inc,)

: WHL Design Bldg. —(W] Partnershin)
JC Penney- Harvest SV/PEN. Lid.

'ADDRESS ALL MAIL TO: P.0. BOX 5707 SUNNYVALE, CALIFORNIA 84088-3707

For deaf access, call TDD/TTY (408) 7807201
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Mz. Ron Pfhol
Forum Development Group, L1.C
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2. An agreement fo indemnify and hold the City harmless from any liability, claim, cost,
expense, or cause of action arising during or attributable to the deseribed General Plan
Amendment and/or Special Development Permit, (See enclosed) ‘

3. Completed ﬁnperVious Surface Data sheet (re. Memo dated Angust 7; 2003 ﬁbn;
Ronald B. Pfhol} (Form Enclosed) . ‘

4. Completed Environmental Information Form (re. Memo dated August 7, 2003 from

Ronald B, Pfhol)

5. Completed Parking/Circulation Study (Completeness, including revisions, o be

deternyined by the City)

, Additionally, revised site plans and architectural plans that address the recommendations

and incorporate the requirements provided by -the -Project Review Committee and

charrette team must be received by September 20, 2003 to maintain the scheduled public

hearing dates. A more detailed description of the requirements and submittal deadlines
for revised plans will be sent separately. ‘ : '

Sincerely,
Kelly Diekmann
Associate Planner | '

Cet Robert Paternoster, Director of Community Development, City of Surmyvale
Trudi Ryan, Planning Officer, City of Surmyvale .
Valerie Armento, City Attorney, City of Sunnyvale
Mark Calvert, Managing Partner, Capital Management & Consulting LLC

P.25
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Py INDEMNIFICATION AGREEMENT EETWEEN THE CITY OF SUNNYVALE AND LEEMAN
i ) EROTHERS RELATED TO GENERAL PLAN AMENDMENT 20030613

This AGREEMENT, made and entered into this ~ day of Septsmber, 2003, by and between the CITY OF
SUNNYVALE, a mumnicipal corporation ("CITY™), and Forum Group, Lehman Brothers, (insert legal entity)
(hereafier collectively referred to as "APPLICANT™): _

WHEREAS, CITY has inidated General Plan Aroendiment 20030613 ("the Froject® at the respest of

APPLICANT, in order to facilitate APPLICANT'S development proposal for Block 18 of the Downtown Specific
Plan; and | | A o

Vc‘}IEREAS, in recognition and consideration of CITY's epproval of General Pln Amendment 2003-0513
and related environmental impact report prepared in accordance with fhe California Environmental Quality Act {the
"Project™), APPLICANT desires to indemnify CITY from Liability or loss connected with the Project approval as
provided herein; , - _ :

_y AGREEMENT
- NOW, THEREFORE, it is mumally agresd between CITY and APFLICANT s follows:

L Indemnification. APPLICANT shall defend, indetmnify and hold harmless CITY and its agents, officers
and employees from and against any claim, action, or proceeding brought or. asserted by a third person or entity
against CITY or its agents, officers or-employees to attack, set aside, void, or anmu] the Project, or any other action

~~~ . by CITY in connection with the Project, or to impose personal Hability against sueh agents, officers or employess
{__9 " resulting from their involvement in the Project, which claim, action, or proceeding is brought within the time period -

7 provided by law, including any claim for private attorney general fees claimad by or awarded to &ny party from

CITY, to the extent that such claim, action or proceeding does mot arise foim CITY's willful misconduct, To the
extent that CITY uses amy of its resources responding 1o sach claim, action, or procesding, APPLICANT shall
reimburse CITY within thirty (30) days of the submission of an ftemized statemnent for these resources. Such
Tesources include, but are not Timited to the reasonable expenses and charges related to staff time, court eosts, City
Attorney's time at their regular rate for extemal or non-City agencies, or any other reasonable direct or indirect costs
associated with responding te the claim, action or proceeding. S T - -

2. Binding Effect. APPLICANTS obligarions under this Agreement shal apply regardicss of whethes any
other permits ot entitlements are issued. These obligations shall be binding on successors and assigns of the real .
Property benefited by approval of the Project, and APPLICANT shall so obligate all transferses and assigns.

: 3. Defentse and Indemnity Procedures. CITY will promptly notify APPLICANT in wtiting of any such
claim, action, or proceeding. If CITY fails to cooperate m the defense as raguired by Section 4, below, then
AFPPLICANT shall not thereafiar be responsible to defend, indernnify and hold barmless CITY or its agents, officers
2nd employees pursuant to this Agresment. A frer receipt from CITY of notice of any claim, or the commencement
of eny action or proceeding with respect to which indemnification is being sought under this Agreement by City,
APPLICANT will assume the defense of such claim, action or proceeding, including the employment of comnse)
reasonably satisfactory to CITY and APPLICANT, and the prompt payment of the fees and disbursements of such
counsel. In the event, however, CITY reasonably determines that having common commsel would present such
counsel with a conflict of iterest, or if APPLICANT fails to assume the defenss of the claim, action or procesding
or to employ counse] reasonably satisfactary to CITY, in either case in a timely manner, then CITY may employ
separaie counsel to represent or defend it in any such elaim, action or proceeding and APPLICANT will promyptly
pay the fees and disbursements of such counsel. : :

4. Defense Participation. CITY shall, within its unlimited discretion, in good faith, participate and
cooperate in the defense of any such claim, action, or proceeding,
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i‘ } 5. Ne Setilement Without Approval of Applicant, APPLICANT shall not be required to pay or perform

- any settlement of such claim, action or proceedin g unless the settlement is approved in writing by APPLICANT.

6. Security for Performance of Obligations. Performance of APPLICANT' obligations pursuant to the
agreement shall be secured by a letter of credit provided to CITY, If CITY beliaves that Applicant has not fulfilled
its obligations as provided herein, CITY shal] have the right to draw upon the letter of credit in an amount necessary
10 satisfy the obligations APPLICANT has not timely performed upon thirty (30) days advanced writtan notice to

7. Notices. All notices to APPLICANT under this Agresment shall be deemed valid and effective five €]
calendar days following deposit in the United States mail, postage; prepaid, by certifisd and/or registered mail,
addressed to [INSERT] - . - :

All notices to CITY under this Agreement shall be desmad valid and éffec&ve' when pcrsﬁnally served
upon the. City Attorney of upon deposit in the United States mail, postage prepaid, by certified and/or registered
mail, addressed to City A_twmcy, Office of the City Attomey, P.O. Box 3707, Sunnyvale, California 94088-3707,

8. Conplete Agreement/Governing Law. This Agresment represents the complete understanding between

. the parties with respect to mattars set forth hepein, This Agrecment shall be construed in accordance with the laws of
the State of California. _ )

| .9, Effectivé Date, This Agreement shall not bstome effective unless and wmti] General Plaa Amendment
2003-0613 is approved by the City Council of the City of Sunnyvale. ' '

. IN WITNESS WHEREOF, the parties hereto have duly caused this Agreement be excouted by their
L---.Q - suthorizad representatives on the date hereinabove first written. - ' L
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NPDES PERMIT PROVISION C.3. DATA ForM .

What Projects Apply? - L

All applicants for projects creating, adding, or replacing 500 5q. f. or tare of impETvious surfass on the
project sits must fill out this workshest and submit it o the Bnilding Division pricr to the issuance of &
building perriit. itttior remodeling projects aiid reuting miistensnce ar repaitprdjests, such:ds £
roofing and re-peving, are NOT required to complete this workshest. o .

What is an Imipervious Surface? . . |

An Tripervints sirface prevents the infilération or passage of water Intd the soil. ImpeTvions suraces

| inchude buiiding roofiops, paved patios, covéred pitivs, driveways, parking lots, peved walkways,
sidgwalks and sfrests. - : ' SRR

| For'Mote Information | ‘ 2

For more information regarding selection of Best Matiagérnent Practioss for stormwater pollution

pievention or stormwater treatment contact: Planning Division, Stormwater Prevention Information

408-730-7444, i L ' e

{____} ' Project Name: . e APN,#_M_'___-____-__4_____,
7 Applitant Naife: ' - : | '

Project Location: .

(address)
1. Project Type (Check all that apply): |

O Residential  O'Commercial UIndustrial 3 Public
2. Project size: ' |

a. Site size N ‘ ' 5q. ft.

b. Ex:shng impervious surface area (includes land covered by buildings, sheds, patios/covets, parking
lots, streets, sidewalks, paved walkways and driveways) sq. ft.

¢. Impervious surface area created, added, or replaced _ - sq. ft.
d. Total impervious surfacc areg (new + existing) | sq. fi.
¢. Percent increase/replacoment of impervious surfae area ' %

, ' e/(160%)

{. Estimated area of land disturbance during constriction " o sq.ft
(including clearing, grading, or excavating). L ’ ' . _

*‘j 3. Type of Pesticide Reduction Measures Used (Check all that apply);
Description - ' Code
0 Education , _ oo ‘ FEDU
O Condition of Approval . - PCOA
U Doesn’t Apply : Co - DNA
Papx 1 of2
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. [ Stemwater Treatment Measure
3 Source Control Measure

L1 Site Dcsigﬁ Measure |

2 Doesn't Apply

/

#21

4. -'}:ypgg qu Bturﬁwaier Controis Used (ch'eck all that apply):

g

Examﬁles of Stormsvater Copt:-pi Measpres: '

Bioﬁltcr (ve. swale/strip)

: Dct:ntmn besin (d:y)

Detention pond (Wct)
Undergionnd detention
Medis filter (sand; arganic

~ matter, bioretention) -

Hydrodynamxc device
(commercislly available
in-line trestment unif)
Infiliration trench
Porous ]:'Javzme:nt
Wetland basin

Wetland channel

Inlet flter

Other

Reviewed;
Communlty'-neveiépm.ent Department

"~ Planning Division:

Data entry performed b‘)‘r:

Q

‘Other

Soggce Controls

Wash arca/rachs drain o
sapitary sewer.

Covmd.dumpster ama.,
drain to samim-y scwu* )

Swimming poo] d:am to
s.m;my sewer " c

Bmcﬁcuﬂ lendscaping:
(minirnizes irdgation, -

runoff; pesticides and

Tertilizers; promoteg

treatrnedit)

 Outdsivr material storage

protection

Covers, drains for loading

docks, maintenancs bays,

- fueling areas

" Mamtehance C;'tmct EWEED~

ing, catch basin cleaning)

Date;

' Date!

Page 2 of 2

O

ST™
SOM
SDM
DNA-

|n]

=

Site Destn

Minimize Tand distirbancs

; ‘1’ ‘.‘i' i Y
Minimizs frepervigus
fac :

l\ﬁnmum.". im-iripett street or
parking Iot design
CIln:m‘:cr sh‘uc‘tvhrsfpav\:mgﬁt
Dissémnict dovaspoits
Altzzmatm d-rl'm#ay dcsxgn

NImroﬁemmonm . .
landscape |

Freseive open space

Protedt riparian and wetland
areas, riparien buffers

Mininiize uhsng: in runoff
hydrograph

'Other
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. Date Filed :

- 1. Name and address of developer or project spansor:

.38
Jeffer Mangels et al. #H21 21 P.3
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APPENDIX H

ENVIRONMENTAL INFORMATION FORM
(To Be Completed by Applicant)

General Information.

2. Address df_préjecb:

Assessor's F‘“arcel Numbar:

3. Name, address and telephone number of person to be contacted conc:éming this -

: project: : ‘ : ' '

4, N'ame and address of legal property owner.

5. Indicate number of the permit application for the project fv which this sz,‘m
pertains: ' ' .

8.  List and describe any other related permits and other public apprc;éals requirad
for this project, including those required by city, regional, state and federal
_ agencies; ' _

7.~ Existing zoning district:

8. -Present use of the site:
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. Environmertal information Form '
o~ Paged .

- Environmental Setting

38. -Describe the project site as it sxisis befors the project, including. information on
. ,;x..tppag;ﬁphy,-sgikstabﬁiiy;cpiamsa,aadﬂaaimals::'andmiyxcml‘fdmlf.hfstoricai'orscanic o
- aspects. Describe any .existing. :structures o, dha site, .and " the. use of the -
structureds. Attach photographs of the site, Snapshots-or Polarsid photos will be

34, Describe the surrounding properties, including information on plants and -animals
and any cultural, historical or scenic aspacts, Indicate the type of fand use
(residential, commercial, etc), intensity of land use (one-farnlly, apartment - -
. houses, shops, depariment “stores, etc.), and scale of development (height,

" frontage, setback, rear yard, etc.). Attach photographs of the vicinity, Snapshots
or Polaroid photos will be accepted, ~ . ’ ,

| Certification

- |. hereby certify that the staterments furnished above and in the attached exhibits present
the data and information required for the initial evaluation o the best of my abllity, and
that the facts, statements, and information presented are:true and gorrect to the hest of
my knowledge and belief. . ¢

Date . . . Bignature

For

CD 358:2
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Appendix H
- Environmental infonnatxon FOrm

L

Page 3.

20

Are the following tems applicable to e
- checked yes. (aﬁach'add itional sheets as necessary)

21,

23,

24,

25,
26.

27.

28.

20,

30.

31,

32» ’

i the. prc:qect mvolves a variance, conditional use or

this and indicate clearly why the apphcatron 's required:

Change in existing features of any bays, tidelands,
beaches, lakes or hills, or substantial alteratzon of

ground contours,:

Change in scenic views or vistas from existing

resadenila! areas or public lands or roads,

Changs in pattern, scale or charactar or gensral

- area or project.
Significant amounts of soiid waste or litter,
Change in dust, ash, smoke, fumes or odors in wcmrty

- Change in ocean, bay, !ake stream or ground water

guality or quantity, or alteratlon of exrshng draining

‘patterns

Substantial change in existing noise or vibration
| ievels in the vicinity.

Srte on filled land or on slope of 10% or more.

Use of disposal of potentially hazardous materials,
such as: toxm substances flammables or expioswes.

Substantial change in demand for municipal services:
(police, fire, water, sewage, efc.)

Substanﬁa!iy increase Fossll el censumption.

- (electricity, oil, natural gas efc.)

| Relationship 1o a larger project or series of projects.

YES

rezoning apphcaﬁcn state

project or its effects? stcuss below a!l :tams

NO

]

1]

CD 358-2

LA T 4 e ey
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Appandix H o )
Environmental Information Form ‘ . .

8. Proposed use of site {project for which this form is fled):

ijéct Description

10, Nét ot area:

11, Building square footags:
120 Nuﬁbér of fioors:

18.. Amount of off-street pmvi&ed:

. Standard: _ _ - Compact;
14. ‘Pmpased scheduling:
45, Anticipated incremental developrhent:

~~ 6. If residential, include the number of units, numbsr of BMR tnits, schedule of uhit
%—9 : sizes, range of sale prices or rents, and type of household size expected: '

17. I commercial, indicate the type, whether neighborhood, city ar regionally
. ofiented, square footage of sales area, and Ioading facilities: '

- R industrial,,indjcaietype. estimated employment per shift, and loading fac‘:mties:

18. K institutional, ihdicate the major function, estimated eﬁpioymént per shift,
estimated oceupancy, loading facliiies, and communify benesfits to be derived
.from the project: o ' '

CD 3592
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© ’__ Castro, Scott .

( \} From: Castro, Scoft .
Sent:  Saturday, September 20, 2003 1:31 PM

To: Kelly Diekmann' ) ‘
Subject: RE: GPA Block 18 of DSP Staff Report for PG 9-22.03

Mr. Diekmann,

I appreciate your forwarding of the link below, but unless I have made an error, it appears that there is
still no Staff Report available for the General Plan Amendment request for Block 18. If possible, I

would appreciate any clarification as soon as possible.

Thank you for addressing this inatter.
Scoit Castro

Jeffer, Mangels, Butler & Marmaro, LLP
Fifth Floor - '

Two Embarcadero Center

San Francisco, CA 94111-3824

{(415) 9849618

fax (415) 398-5584

{__“) "~ ——-Original Message--—

N From: Kelly Diekmann [maitm:kdiekmann@ci.smnyvale.ca.us]
Sent: Friday, September 19, 2003 6:20 PM
To: kdiekmann@ci.sunnyvale.ca.us :
Subject: GPA Block 18 of DSP Staif Report for PC 9-22-03
We apologize that the staff report for the Planning Commission Hearing on a-General
Plan Amendment request for Block 18 of the Downtown Specific Plan, scheduled
for September 22, 2003, could not be Posted on Friday night. Attached is an electronic
copy of the report. The atfached report is missing two attachments that were submitted
as hard copy letter to the Planning Division. A complete report will be posted on the
internet by Sunday evening the 21st. o : ‘
hitp://www.c.sunnyvale.ca.us/communi -dev/plannin rrent, vear.htm
Kelly Diekmann
Associate Planner
408-730-7659

=

9/20/2003
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JEFFER, MANGELS, BUTLER & MARMARO LLP

A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS .

ATTORNEYS AT LAW o
Lo AntLis QTS

TELEPHONE: (415) 395-3080 o | FETHELOGR . .. lethemmomcs
* FACSIMILE: (415) 398-5584 . Two EMBARCADERO (CENTER ' . 1500 AVEMUE OF THESTARS .
: - SANFRANCISCO, CALIFORNIA 041113824 | oA e s amo

o ‘ s : FACSMILE: (310) 2030367
REF./FILE KO.
643110002
‘October 6, 2003
' . Via Facsimile and U.S, Mail '
} Robert T.aSala B -' , Bob. Patérmoster
- City Manager -~ .= - ‘ Director of Community Development
City of Sunnyvale . - City of Sunnyvale o
CityHall . | . P.O. Box 3707
. P.O. Box 3707 _ , Sunnyvale CA 94083-3707
~ Sunnyvale, CA 94088-3707
Valerie Arimento - Trudi Ryan
City Attorney . v ‘ Planning Officer
‘City of Sunnyvale o City of Sunnyvale Planning Department
P.O. Box 3707 o ’ PO, Box3707 .

- Sunayvale, CA 94088:3707 Sumzyvale, CA '94083- 3707

Re:  Forum Development Group, LLC/Lehman Brothers Apphcatmn fora General : ,
Plan Amendment (2003-0613) and Proposed Amendments to Dcrwntown Speclﬁc :
Plan and Zomng Code (2001-0612) _ '

Dear Lad1es and Geutlemen

On betialf of our client, Harvest SV/PEN, Lid. ("SV/PEN“) we respectfully submzt the
-following comments relating to No. 2002-0612', proposed amendments to the Downtown
Speczﬁc Plan and Zoning Code drafied to address changes to the General Plan made by the City
Council in June 2003 ("Specific Plan Amendments"), scheduled to be heard this evening,
October 6, 2003, during the City of Sunnyvale's Plannmg Commission ("Planning Commission") | 3.22 -
public hearing. SV/PEN had intended to submit comments on another matter scheduled to be -
heard this evening, relating to an apphcatmn by Forum Development Group, LLC/Lehman

* ! "This matter appea.rs'lo have been ref::renced at different times by the City as either 2001-0612 or 2002—‘0612.
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Brothers ("Fomm") for 2 General Plan Amendment to increase the- m:mmum development ‘
' intensity and to increase the general office square-footage permitted within Block 18 ("GRA”), .

~ but SY/PEN was notified on October 3, 2003, that this item would be continued indefinitely.*
Based on this communication, SV/PEN limits its comments at this time to the proposed
. amendments to the Downtown Specific Plan, but hereby incorporates by reference its prior
comments submitted on September 22, 2003, and reserves the right to prowde comments on the
GPA should the  Planning Commission decade to address tIns matte:r,

We request hat this ct.u‘rent letter, as with ur pnor commumcatmns with the Cxty, be
mcluded in the admlmstranve; records for items No. 20010612 and No. 2003-0613 as
 appropriate. We also-réquest that copies of this letter and e}xhlbItS be dxstnbuted to each member o

of the Planning Commnssxon upon receapt

o As was detmled in thc September 22 SV/PEN letter, SV/PBN is owner of the former I, C
Penney building located in the Town Center Mall, a building whmh may be aﬁ‘ected bythe .
proposed Specific Plan Amendments. SV/PEN expresses some ‘Gptimism that the mdeﬁmte :

" continuance of Forum's proposed GPA demonstrates a willingness on the part of the City to

.. address the concerns of property owners within Block 18, including SV/PEN.> However,.

" - - SV/PEN remains concerned. that the proposed Specific Plan Amendments are being processed by

the City wnhout adequate conSxderanon for the interests of property owners located in Block 18,

: Nonetheless, SV/PEN 15 hopeful that it can work with the City in a ooopezratnre manner to
_-take actions to revitalize the downtown area, most notably Block 18, while protecting the
-interests of current property owmers. SV/PEN believes the indefinite continuange of Forum's
‘ proposed Gimeral Plan Amendments isthe ﬁrst step in this process, but beheves that the Cxty

2 Gn the ‘afternoon of October 3, 2003, SV/PEN received an ~mail communication fmm Robert Paxmosm

. Director of Commumity Development, stating that the "General Plan amendment requested by. the Forum

' Development Gioup for Block 18 in Downtown, which was scheduled for Planning Commission public hiarinig. on
October 6, 2003, will be continued indefinitely.” (A copy of this e-mail correspondence is attached hereto as’
.Exhibit 1.) The Planning Commission's agenda for the October 6 hmmgmdmtes ﬁmtmcmammg Staff '
rwommmds an indefinite continuance of this matter. _

3 Prior to mexpt of Mr, Patemoster‘s e-mm! on October 3, the City appeared intent on fast-trackmg Fomm‘s
proposed GPA 'as well as other proposed changes to-the downtown area. ‘The City had evidenced little concem for:
SV/PEN's interests, or providinig SV/PEN an opportunity to be heard. SV/PEN's September 23 letter details these:
concerns, including the fact that the City repeatedly failed to provide SV/PEN with notice of actions affecting its
property as required by the Government Code.  In fact, on September 25, 2003, SV/PEN sent 2 lepter 1o the City
Manager, the City Attorney, the Director of Community Planning; the Planning Officer, as welf a5 to the membe:s .
of the Planning Commission, objecting to the continued public hearing date of October 6th due to conflict with Yom
Kippur, the holiest day of the Jewish calendar, As indicated in the September 25 letter, one of SV/PEN's principals
is 2 member of the Jewish faith, and thus is unable 10 attend the hearing. In response, the City sent a response that
only offered additional time at the October 6th hearing date for other representatives of SV/PEN to prasent »
testimony on behalf of their Jewish colleagues. This response sezmed to signal a continued tmmllmgness of the
'Cx:y to address SV/PEN's concerns, even at the expense of conflict wnh an xmponam renglous hohday

3.22
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' misst Stﬂl insure that its proposed Specxﬁc Plan Amendments do not mreasonably and ' 3. ?é
unnecessarily 1mpact the interests of ex:stmg property owners. coo 3

" The follmmng detaﬂs SV/PEN‘S comments and concerns ‘at this time.

| . I. The City's Has No Basns to N ow Seek to Extend M('Kmley Avenue From Mathllda -
.. Avenue to Sunnyvaie Avenue L .

AL The Clty Now Prnposes for the First Time Extendmg Mc.Kmley Avenue
From Mathllda Avenue to Sunnyvale Avenue

S SV/'PEN‘S cinef concern relating to the: ‘Specific Plan Amendments is the Crty s apparent
" interest in re-establishing the street grid in the area of the Town Center Mall, most notably, ,
- extension of McKinley Avenue from Mathilda Avenue to Sunnyva]e Avenue, Such 1 proposed.--
- -extension of McKinley Avenue would adversely impact SV/PEN's interests in ‘the J. C. Penney.
bmldmg, and on that basis, SV/PEN objects to the possxble extensan, .

o SV/PEN is aware that the City has been contemplatmg for some Hime a rewtahzauon of-
the downtown ares, including Block 18. For example, the Downtown Design Plan's stated gosl .
" isto create "an enhanced, traditional downtown semng the-cominunity with a varietyof = - " |-+
- destinations in a pedestrian-friendly environment." (Draft Dowmtown Design Plan, Letter of 3.3
Transmittal, March 26, 2002).- SV/PEN supports this general aim. However, SV/PEN objectsto | - .
any exténsion of McKinley Avenue that would adversely impact the 1.C, Penney building, e
mcludmg extendmg McKmley Avenue from Mathilda Avenue to.Sunnyvale Averme:

, SV/PEN is concemed that the City may seek to’ re~establish the strest grid i in the area of
the Town Center Mall ini a manner differing from what it previously had considered, The Draft .
Downtown Specific Plan calls for "re-establishing” the street grid in the downtown area, stating
that the “construction of the original Town Center Mall removed these connections and any
future redevelopment should re-establish these liks wherever possible either as publxc nghts.of:.
" way or public private streets." (Draft Downtown Specific Plan, Sectaon 4, p. 19) (emphaszs '
added). Included among the links possibly to be resestablxshgd“ .

-' McKmley Avenue between Mathilda Avenue and Sunnyvale Avenue
. Murphy Avenue between Washington and Iowa Avenue; and
'@  Taafee Street Between Washington and JTowa,

('Drar: Dewntown Specific Pian Section 4, p. 19). Thus, it appears the City is contemplatmg the
full extension of McKinley Avenue, which was not addressed in the prior documents prepared by
the City. This planis repeated Iater in the document, where it is stated that: ,

"McKinley Avenue has the potential of bemg reconnected from: .
Mathzlda to Sunnyvale Avenué to re—estabhsh the street grid.

3333612
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McKmley Avenue will bea significant connection between
Maﬂnlda and the prmczpal Tetail component of the downtown

- (Draﬁ Downtown Speclﬁc Plan, p. 40.) The City's plan i is further. elanﬁed later in the document,

. wihere the "Key Points" for the Downtown Core Area are identified in part as: "To the extent
' '-pgggxble, re-establish the traditionsl street grid in Block 18" and "Town Center Mall is
encouraged. to be converted to an open, outdoor. shoppmg district to increase connectivity
through the mall to areas north of Washington Avenue.” (Draft Downtown Specific Plan,

Section 6, p.. 75) Re-establishment of the street grid in'the area of the Town Center Mallis also .

. 'dlscussed on-pages 38 and 98 of the Draft Downtown Specific Plan. In fact, Figure 7.1 of the
 Draft Dovintown Specific Plan indicates 4 "Desired Street/Connection” on McKinley Avenue
* from Taaffe Street to Sunnyvale Avenue. The Draft Downtown Specific Plan further calls for

100% developer ﬁ‘ontage improvement at the time of development to support this extensxon L

' .@gnraﬁbomown SpeclﬁcPIan,p 111)

B, The City's Pnor Dlscussmns of Re—estabhshmg the Street Gnd Did Not
" Discuss Extendmg McKinley Avenue as Currently Su guested IR

Tlns full extension of McKinley Avenue ﬁ'em Mathilda Avenue to-Sunnyvale Avenue is

" something that has not previously been discussed. Prior discussions and analyses of re-
establishing the street grid do.not appear to have conternplated this extension. For example, in
the June 17, 2003 Staff Report for the proposed amendments to the General Plan (#2002-0612), -

it is stated that "[t]he [Dcwntown Design] plan also proposes new streetscape designs with wider
sidewalks and pedestrian dmenities, as well as a new plan to 'de-mall' the mall with open-air -

. pedestrian connections and reintroduction of some of the ongmal street gnd " .(June17, 2003
* Staff Report, p. 2) (emphas:s added).. -

In fact, it appears the City prewously considered only a limited extension of McKmley
Avenue, Inthe Sunnyvale Downtown Improvement Program Update Initial Study and
anmnmental Checklist. Form., ("IS") the City indicated that

"McKmley Aveme would be extended one Subdistrict east
(Subdistrict 18a) from Mathilda Avenue to the mall, and Jined on .
both-sides with new shops. The extensions of Murphy and
McKinley would be connected by a major pedestnan way through
the mall (Subdistrict 18)." ‘

as,p. 5) (mpbaggs added). This is nearly 1dem:ca1 to the language in the Draft Enwonmemal

Impact Report for the Sunnyvale Downtown Improvement Program Update ("Program DEIR”),
 circulated in March 2003, which states: '

"McKinley Aveme would be extended gne bldék' east from
Mathilda into the mall, and lined on both sides with new shops.”-

P.42
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*

The extensions of Murphy and McKinley would be connected by g
major pedestrian way through the mall.” '

' (ngram DEIR, p. 2-2; see also p. 310, ) Thus, 1t is clear that the City originally contemplated
- only extending McKmley one block. into the east side of the current mall area. .

In fact, durmg the Planmng Commission's pubhc hemng on the proposed amendments to
the General Plan on June 4, 2003, Ms, Trudi Ryan, Planning Officer for the City, apparently
stated that only certain street gnds could bé re-opened but that there were certain stréets which
could not be opened: "There dre some of the [street] grids that may never be opened such as J,C.

* Penney and Macy's.. . (June 4, 2003 Planning Commission Minutes, p. 4). Mr. Paternoster
.apparenﬂy made sxmz)ar comments about "some conderns with requiring the reestablishment of
the [street] grid.” (June 4, 2003 Planning Commission Minutes, p. 4.) Atthe close of the pubhc '
hearing, the Planning Commission voted 5-1 "to pursue the re-establishment of the street gnd "

(June 4, 2003 Planning Commission Mmutes p-12))

Thus, it is clear that the Clty was cognizant of hmxtatmns on any ability to re-estabhsh

the full street grid in the Town Center Mall, particularly in relation to the J.C. Penney building.
Cuirently, however, the Draft Downtown Specific Plan appears to contemplate this very action, . | .
even though various sources m the City are on the record as indicating that this is not & viable..

. plan, and the EIR for the Downtown Improvement Program Update did not analyze such actlon

SV/PEN beheves that the desire to re-establish a  ful street grid in the Town Center MalI ' L

-ared 1§ somethmg that the City may have not originally contemplated when it amended the .. +3.23 .
‘General Plan in June 2003, but rather is something that Forum has been advocahng in connection Com.: d
with its plans for redeve]opmcnt of the Town Center Mall. The record appears to reflect this
belief. For example, Ron Pfohl, representing Forum during the City Council's Tune 17,2003
public hearing in which the City adcpted amendments to the General Plan, is on record 2s

 supporting the Downtown Plan, stating that Forum "is in favor of opening up the street gnd [in

" Block 18]." (City Couricil Minutes, June 17, 2003.) This statement confirms statemerits i ina

..May 15, 2003 San Jose Mercury News article, in which it is stated that Forum "plansio - -
demohsh the dymg Sunnyva]e Town Center and help the city return to the tradmonal downtow:x

it abandoned in the 1970s."

_Ironically, on the one occasion when Forum met with’ SV/PEN it presented a plan f for
redevelopment of Block 18 that left the J.C. Penney building intact, while providing for
increased pedestrian flow and other features currently being pursued by the City. SV/PEN was
comfortable with the general conceptual plans as proposed at that time (though SV/PEN did have
concerns relating to parking and access), but is now faced with possible actions by the City that
appear to support a new approach by Forum. SV/PEN is thus concerned that the new plans

reflected in the Draft Downtown Specific Plan to extend McKinley from Mathilda Avenue to.
Sunnyvale Avenue are now on the table to accommodate the interests-of Forum, and to bolster
Forum's plans for redeveloping downtown, in a manner possxbiy adverse to SVfPEI\I's ownershxp

ofthe ], C Penney building.

RMIARIVT
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SV/PEN has already articulated its concerns relating to Forun:'s plans in letters to the
 City dated S&ptémbei* 22 and 25, 2003, It appears that based.in part on these letters, the Planning .
Commission will continue indefinitely any action on Forum's proposed GPA (and by extension,
Forum's pfags for a Special Development Permit). The City should likewise delay any curreats
 efforts, reflected in the Specific Plan Amendments, to accommodate Forum's plans. -In the. L
. bankruptcy proceéding relating to the Town Center Mall, counsel for Lehman Brothers requested
3 minimum two-month extension on its bankruptey plan, which originally was scheduled for -
. Octobier 8;2003. Thus, it is clear that any plans contemplated by Forum for redevelopment of =
" Block 18 will take a long time to be developed.” Given this, the City should not go out of its way - '
to accommodate Forum's nascent plans at the expense of existing property owners, most niotably
. SV/PEN, Macy's and Target, who have very real and immediate interests in Block 18. }

13.23

' Infact, it is important to note that an entire section of the Draft Downtown Specific Plan . |
- discusses the proppsed vision for McKinley Avenue, and yet there is no mention of the J.C. ™~
Penney Building. Such a significant, and possibly intentional, oversight is improper given the
clear deference being afforded Forum, and it should be redressed prior to any further action on
" the proposed Specific Plan Amendments. Thus, SV/PEN respectfully requésts that he Planning
COmmissidn revisit the Draft Downtown Specific Plan to addréss the issues raised herein prior to

- taking any action. , : . o .

C. . The Specific Plan Amendments Fail to Providé Adequate Analysis Under the o
California Envirenmental Quality Act.("CEQA") o o

g In addition to SV/PEN's concerns about the City's efforts to push forward with a new plan
- that apparently is tailored to accommodate Forum's plans for Block 18, SV/PEN is concerned
that the Specific Plan Amendments may fail to analyze possibly significant impacts as required

by CEQA. The Staff Report for the Specific Plan Amendments assumes that the amendments fall
within the scope of the EIR for the Downtown Improvement Program Update, stating that "[tJhe

' proposed amendments to the Downtown Specific Plan and Zoning Code are components of and -

~ consistent with the Project analyzed in the Program EIR, therefore no additional review is- -

" required." " (City-of Sunnyvale Planning Commission Report, No. 2001-0612-Downtown . ,
Specific Plan and Associated Zoning Code Amendments, October 6, 2003 "SPA StaffReport”, - |3 5,
p.3.) ‘The SPA Staff Report thus seems to assume that the Specific Plan Amendments fall © -~ |
within the environmental analysis conducted in the Programmatic EIR. -

‘Simitarly, the Draft Downtown Specific Plan states that:

*Pursuant to State and Local CEQA Guidelines, the City of
" Sunmyvale determined that the Specific Plan could result in
significant environmental impacts and prepared a Program
Environmental Impact Report (EIR). The Downtown
- Improvement Program Update EIR assessed all potentially
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' s:gmﬁcant 1mpact [sxc] and identified posmbie mstxganon
‘measures, in accordance with CBQA " :

(Draﬁ Downtown Specific Plan, Section 2; p. 13).. SV/PEN beheves however, that cortrary to
_ the City's claims, the Specific Plan Amendménts may not be within the scope of the Program
EIR CEQA anal},rsxs2 and thus the City is reqmred to conduct furthar review under CEQA for the,

o : pmposed Specific Plan Amendments

. SV/PEN believes that the proposed extension of McKmiey Avenue, not to meéntion other
‘specific street configurations discussed in the Draft Downtown Specific Plan, are not within the
scope of the environmental analysis in the EIR certified for the Sunnyvale Downtown . - .

. Improvement Program Update in June 2003. In fact, SV/PEN is concerned. that the Clt}’ is-
- contemplating using private money to fund street expansions in manners that conflict with | 324
- current uses and property interests. As SV/PEN noted in its September 22 letter; under CEQA
the City was required to prepare an Initial Study ("IS*) to determine whether the Specific Plan
Amendments would cause any significant impacts not analyzed in the Programmatic EIR. (See
* Public Resources Code, § 21094(c), see also Cal.Code of Regs., Title 14, §§ 15152(f),. S
- 15063()(1XC), (e)3)D).) The City has not done this, but only provided the conclusion that the
* Draft Downtown Specific Plan falls within the pnor CEQA analysm Agdin, as discussed above, -

this is clearly not the case. ‘ : —

IL The City Must Tnvolve SV/PEN in Any Decxsmns Affectmg Parkmg and Access for
the J.C. Penney Bmldmg

SV/PEN fonnally requests that the Plannmg Commlsswn to mvolve SV/PEN in any
.discussions relating to _parking and access for the proposed changes to Block 18. It simply is
inappropriate for the City to conduct further studies, meetings or sessions relatmg to parkmg and’
access without the involvement of SV/PEN, as well as Macy s and Target given'the pames

.respecnve cwnershxp interests in Block 18.

Though the Draft Downtown Specjﬁc Plan contams on}y general d1scuss1ons reIatmg to
parking’, preliminary indications from this document suggest some potential areas of concern for
SV/PEN. For example, Table 7.2 indicates: that a parking structure is planned in between
McKinley and Washington Avenues and Murphy and Sunnyvale Avenuies. SV/PENis .
concerned that this proposed parking structure could negatively impact the J.C. Penngy buxldmg,
and thus wishes clarification on this plan. Furthermore, SV/PEN wants to be involved in any
other discussions regarding parking planned for Block 18 because of the obvious lmphcatlons
that new or revised parking plans could have onthe I.C. Pen.rpy building. -

3.25

© “For exanple, the Drafi Downtown Specific Plan staies that parking for Block 18 will be a mix of "[a]bove grade
- stmcheres and surface parking," (Draft Powntown Specific Plan, p- 83 ) 4

2L
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C Funhermore, SV/PEN is concémed that the circulation and éccess issues for Block 18
~ have not been suﬁ'lcxently analyzed or assessed under CEQA. For example, the Draft DDWntown

L Speclﬁc Plan states that: -

"A total of 33 intersections were analyzed for level of service, :
along with séven nexghborhood street segments and four freeway
ségments, Study intersections and roadway segment operations -

. were evaluated during the morning and evening peak hours. The
City.of Sunnyvale traffic modal was used to forecast 2020 pro_lect
'condmons

- (Draﬁ Downtown Specxﬁc Pian, p. 992 However SV/PEN questions the accuracy of the trafﬁc
impacts analysis given the fact that the EIR for the Sunnyvale Downtown Improvement Progmm
- Update did not appear to discuss level of service or other traffic issues for the street grid -~ .. -
' configuration now possibly before the Planning Commission, For example, Figure 7.5 of the
EIR addresses peak-hour intersection volumes and lane geometry for the downtown arez, yet
does not show any intersection volumes for the portion of McKinley currently within the -
~ boundaries of the Town Center Mall (i.e., where the Draft Downtown Specific Plan calls for the
. possible extension of McKinley Avenue) SV/PEN cannot assess from the current
- documentation how the City's proposed amendments to the Downtown Specific Plan relate to the |
traffic analysm provxded in the Sunnyvale Downtown Imprcvement Program Update EIR,

3.26

, Thus SV/PEN is concemed that the traffic analysis and CEQA detenmnatmns set forth s
in the EIR for the Surinyvale Downtown Improvement Program Update do not adequately

- address the different street configurations, and resulting traffic patterns, now contemplated by the
Planning Commission. -On this basis, SV/PEN must ob;ect to the current traffic and. circulation
analysis, and requests that if the City intends to extend various streets and avenues in thé Town
Center Mall ares, it must first develop a supplemental traffic analysis to address these dzﬁ'erem

- traffic and circulation issues. SV/PEN also requésts that the Cxty involve SV/PEN in addressmg
any future circulation and access lssues relating to Block 18..

oL The City Must ‘Work with SV/PEN to Implement Any Design Features Dlscussed in
ﬂxe Geneml Des:gn Guidelines

‘

. The Draft-Downtown' Specxﬁc Plan sets forth a host of General Desxgn Guldehncs
relating to the design features of buildings in the downtown area. SV/PEN notes that this
discussion sppears to make no mention of how the City will .approach desxgn features for

existing buildings. (See Draft DOanUWﬁ DPECiﬁD Plan, bhap;er 5.} Again, SV/PENis . .'3 .27 bA : ‘

concerned that the City is pursuing specific design features at this time, prednca’ced on Forum's
plans for redeveloping Block 18, when those plans will likely be delayed for some time based on
the bankruptcy proceedings. These concerns seem particularly relevant ngen the mdeﬁmte
delay of Forum's GPA : : A
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Thus SV/PEN objects in general to the reqmrements set forth the Draﬁ Downtown

SpeCIﬁc Plan to the extent the City would seek to force SV/PEN to redesign the J.C. Penney - -
Building to conform with the design criteria identified: SV/PEN is willing to work with the City
to bring the J.C. Penney building into general conformity with the design goals for thié downtown | 3:27

+ -area, but SV/PEN is unwilling to allow the City carte blanche authority to require. redes:gn of the :
I.C. Penney Building. Accordingly, SV/PEN requests that the City include a discussion i inthe -
Draft Downtown Specific. Plan addressing how the City will deal with existing slmcmres in the
dowmown area, most notably the J.C. Penney Building, in terms-of design features. -

™. .Smn_mm

SV/PEN apprecmtes that the City has continued Forum's GPA mdeﬁmtely Howwer
SV/PEN believes that the langudge in the Draft Downtown Specific Plan contimues to present
. significant issues of concern to SV/PENTs interests, In particular, the City appears 1o have beguii
" to consider in the last few months sxgnzﬁcam -alterations to the street configuration in the Town
.. Center Mall, most notably the extension of McKinley Avenue from Mathilda Avenue to -
. Sunnyvale Avenue. SV/PEN wishes to work with the City to develop a plan for the area that
~works for all involved parties; but SV/PEN remains concerned that the Cxty is contemplanng
actions that would create unnecessary conflict with SV/PEN's property interests in'the J.C. S 3.28
- 'Penney building. On this basis, SV/PEN respectfully requests that the Planning Commission - - S
continue the pubhc hearing onthe proposed Specxﬁc Plan amendments and . i

()  Direct Planning Staff to revise the Draft Downtown Specific Plan such that a ﬁ.l!l
extension of McKinley Avenue from Mathilda Avenue to Sunnyvale Avenue is’
-not discussed therein,

2 Direct Planning Staffto re-assess traffic and circulation.issﬁes in .fight fohe
issues raised in this letter; and .. B

3) Direct Plannmg Staff to revise the Draft Downtovm Specnﬁc Plan to mclude 2
discussion and protocol for addressing design features of existing bmldmgs in the

downtown ares
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, We wi ish to thank you for the opportunity to comment on these matters, and look forward
to ﬁm.ber constructlve dxscusszons with the City.. .

Resp /I'I? brmtted

Scott Castro for |
Jeffer, Mangels, Butler & Marmaro LLP

. SNC/snc - -

cci . Laura Babeock, Planning Commission
.- Dean Chy, Planning Commission
Charles Hungerford, Planning Conimission
Otto Lee, Planning Commission
" Christopher Moylan, Planning Commission
David Simons, Plahning Commission
Ron Swegles, Planning Commission
Kelly Dtekma.nn, A.ssoctaJte Planner
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' Frtﬁm: Robert F’atemoster [rpatemoster@m sunnyvale ca. us]
‘Senf: ‘Friday, October 03, 2003 3:37 PM
"Tor  ftruble@harvestpartners.net
‘c’c:‘, mark@calverts net; Valere Armento; rpfoh!@forumdevgroup com, abameﬁ@hawestpartners net;
oo snc@mbm com
- s:xh;ect. Conunuahon of Planning Commxssxon Heanng on General Plan Amendment

“This is to confirm our telephone conversation of this afternoon. The General Plan amendment
‘requested by the Forum Development Group for Block 18 in Downtown, which was scheduled
for Planning Commission public hearing on Qctober 6, 2003, will be contmued indefinitely. -
You will be notified if and when this matter is rescheduled for publlic hearing. ' This matter will
-also be contmued xndeﬂmte!y on the City Council agenda of October 14, 2003. .

The proposal to, amenc ‘the Downtown Specific Plan, initiated by & City uaumﬂ ney
‘acted on the Downtown Design Plan, will still be heard by the Planning Commrssncn cm
'October6, 2003, and by the City Council on October 14, 2003, Asyou requested, | have -,
attached a summary which,.to the best of my knowledge contains all references in ihe
' Specrﬁc Plan amendment to the recreatson of the historic downtown street gnd

TANS InDNT
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T
' LIST OF REFENCES IN THE DRAFT DOWNTOWN SPECIFIC
PLAN 2003 to "RESTORATION OF THE STRID GRID” - -

.. This list is intended to be as comprehensive as possible.’

- P85 This 2003 Downtown Specific Plan is intended as an.update of the 1993
‘Downtown Specific Plan. Specifically, this plan increases the number of residential
units, emphasizes reconnection of the street grid jn.the Town Center area and creates =
a sense of arrival along Mathilda Avenue with wider sidewalks and taller buildings, . -

Pg. 8. : - ,
Connections - . -~ - - : CoL
Creating a well-organized and comfortable ‘series of ‘connections throughout the
downitown is a high priority. These connections shoutd include the following: - = -
' "Re-establishing the street grid T
Improving Street Character.
Facilitating the use of mass transit

. pg. 10 The Specific Flan envisions future transportation improvements in the following
areas: o o ' o
"« Establishment of new streetscape- designs, including wider sidewalks and.”

- landscaping throughout the downtown ' . -
* ' Enhancement of bus transfer facility on Frances Street . :

Creation of bicycle lanes on Evelyn, lowa and Sunnyvale Avenues .
* " Creation of “boulevard” configuration for Mathilda Avenue, including
» pedestrian, and frontage improvements - P '

" s Reconfiguration of Washington Avenue at Mathilda intersection -

» - Restoration of as much of the original street grid as possible .

.+ Installation of Mathilda Avenue railroad overpass improvements -

Pg. 19.;

~ Connections |
RE-ESTABLISHING THE STREET GRID _ S e
An important part of the street plan is to re-establish the original street grid and. its -
relationship to Washington and Mathilda Avenues. The construction of the original.
Town Center mall removed these connections and any future redevelopment should -
re-estabtish these links wherever possible either- -as public rights-of-way " or
public/private streets. These possible links include: ' o
e McKinley.Avenue between Mathilda Avenue and Sunnyvale Avepue
. * Murphy Avenue between Washington and lowa Avenue ,
s . Taaffe Street between Washington and lowa Avenue

The McKinley Avenue extension provides access to retail space. The Murphy
Avenue extension will establish strong connections between the new retaijl -
development and the successful businesses on Murphy Avenue. All efforts:
should be made to create & direct tink between the McKinley-and Murphy street
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extensmns, enher asa complete roadway or a substantial pedestrian pathway
Lastly, the Taaffe extension will increase foot traffic and access between lowa -

and the busmesses north of Washmgton Avenue.

Pg. 27
A, Ssite Deslgn and Organizaﬁon

A.1.  Maintain the exlstlng downtown street grid- and, to the extent feasible,{"l
reconstruct the grid where interrupted by Town Center Mall :

’ Pg.-38‘.
\.ﬁﬁiméi’ﬁim Cui‘é Dis .it (BESC"G; 1: 13: 2: e r)
‘The commercial core' consists. of Blocks 1, 1a, 2 3 13, 18 and 20 and is |
generally defined by Mathilda Avenue, Sunnyvale Avenue lowa Avenue-and. . ..
'Evelyn Avenue. The District also extends along the east side of Mathilda to El.
* -Camino Real. The district supports a wide variety of uses ranging from Class "A"
. ofﬁce, régional commercial retai, local retail and personal service businesses,
- and high-density housing. The commercial core also ‘contains a transportation ..
hub. for. Sunnyvale 'with a Caltrain rail station, bus transfer facility, and
surrounding regional roadways. Other assets include existing 5 and 6-story.
-office buildings, a- City. Plaza, historic Murphy Avenue, and major department
store anchors.

This district has. two mam goals: to hnk the different blocks together into a
cohesive downtowri core and to create.a lively street life on all primary .
streets. Re-establishment of the street grid; increased ‘pedestrian connections,

" architectural designs and consistent streetscape features will also contribute to
linking different areas of the downtown. In addition, street life and vitality are
key - to providing a vibrant downtown. Ground floor retail, restaurant, and

. entertainment land uses increase street activity with residential uses
facilitating use of the downtown during' day and night. High levels of.
architectural detail: for pedestnan mterest are mportant to create a pleasant

pedestnan experience.

Key Points for | the Downtown Core Area

Increase Connectivity
« To the extent possible, re-establish the tradmonal street gnd in Block 18

Pg. 40

McKinley Avenue ' ,
McKinley Avenue has the potentxal of being reconnected from Matmlda to
Sunnyvale Avenue to re-establish the street grid. McKinley Avenue will be a
significant connection between Mathi ldfa and the pnnmpal retazl component of

. the downtown
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ps. 98 ' y
A primary objective of the Downtown Specific Plan is to encourage walkmg in the -

downtown .by enhancing existing pedestrian routes and creating convenient
-connections thiough downtown, To -accomplish these - connections, the Plan
coordinates the pedestrian circulation system with new opsn space opportum'aes,
primary dewntown destmat:ons and public transit hubs: a

‘ Pedestrian c1rculatlon is bemg enhanced through four methods"
1., Restoratwon of the streat gnd
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